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Foreword 



An awareness of the interdependence of the agencies of the criminal justice 
system underlies much recent Home Office research and policy. It is no longer 
sufficient to think of the various parts of the criminal justice process in 
isolation. A much deeper and more practical understanding flows from a 
consideration of interactions between the various stages of the process. 

Much of the research which has fuelled this new understanding of inter- 
dependence issues has emanated from the Home Office Research and 
Planning Unit and been published in separate journal articles or papers. It 
seemed useful to bring this work together so as to assess its cumulative impact. 
The resultant collection of papers makes a strong case for the usefulness of the 
interdependence concept. The Research and Planning Unit will be well 
pleased if the joint publication of this set of articles leads to further public 
debate of these important issues and to yet more improvements in the 
workings of the system. 



MARY TUCK 

Head of the Research and Planning Unit 



Printed image digitised by the University of Southampton Library Digitisation Unit 



V 



Editor’s note 



The papers collected together in this book were in the main written by 
researchers working within the Home Office Research and Planning Unit. 
However, some chapters were written by academics from outside the Home 
Office who were invited to contribute either because they had conducted 
research in relevant areas on its behalf or because their particular expertise 
enabled them to fill gaps in Home Office funded research. 

Floyd Feeney, author of Chapters 2 and 9, undertook research on advance 
disclosure and interdependence for the Home Office whilst he was Director of 
the London office of the Vera Institute of Justice. He is Professor of Law at the 
University of California. Mr Pullinger, author of Chapter 3, formerly worked 
in the Home Office Research and Planning Unit but now works for the Export 
Credit Guarantees Department. Ken Lidstone, author of Chapter 5. is a 
lecturer at the Centre for Criminological and Socio-Legal Studies at the 
University of Sheffield. Andrew Sanders, author of Chapter 7, is a lecturer at 
the Institute of Judicial Administration in Birmingham. Peter Jones, formerly 
0 ? the Home Office Research and Planning Unit and author or co-author of 
Chapters 8, 10 and 14, is an Assistant Professor in the Criminal Justice 
Department of Temple University, Philadelphia. 

The views expressed are those of the authors and do not necessarily reflect the 
views of the Home Office. 

Some of the chapters in this book draw on data provided by the Home Office 
Statistical Department and we are grateful for their assistance. 
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1 Introduction 

DAVID MOXON 



The way that the criminal justice system is managed affects us all. It affects us 
both as potential - and sometimes actual - victims of crime, and because the 
system makes substantial demands on the nation’s resources. The aims of the 
system were summed up in the 1984 Home Office Working Paper on Criminal 
Justice which stated: 

The central objective [of criminal justice strategy] is to sustain the rule of 
law: 

a by preventing crime wherever possible; 
b when crimes are committed, by detecting the culprit; 
c by convicting the guilty and acquitting the innocent; 
d by dealing adequately and appropriately with those who are guilty and by 
giving proper effect to the sentences or orders which are imposed.’ 

Much of the research undertaken or sponsored by the Home Office has related 
in some way to these aims. The emphasis of the papers which follow is on the 
working of the criminal justice system as a whole and on the interdependence 
of the different agencies which comprise the system. Although it is only in 
recent years that the phrase criminal justice system’ has come into general use 
much of the recent research of the Home Office Research and Planning Unit in 
the area of criminal justice process has been driven by the systems concept. 
Researchers have increasingly looked at issues not solely in their own terms, 
but with a view to their system effects. Yet since much of this research has been 
published in isolated journal articles or pamphlets, its full impact has perhaps 
not yet been fully absorbed. 

The 1984 statement of the aims of the criminal justice system used the phrase 
‘adequately and appropriately’ in describing the disposal of offenders. This 
phrase embodies a principle central to the management of criminal justice and 
at the heart of much research. For justice to be ‘adequate and appropriate’ it 
must treat offenders in a way seen by the public to strike a proper balance; 
neither over-processing the trivial nor neglecting to mark severe disapproval 
of the serious. Hence research has been aimed not only at defining and 
elucidating the system, but also at an assessment oi its efficiency in achieving 
‘adequate and appropriate’ justice. Concern that matters should be dealt with 
at an appropriate level is reflected in the growing interest in alternatives to 
criminal sanctions - non-prosecution in trivial cases; reparation; and the 
extension of fixed penalties to include minor motoring offences. If dispropor- 
tionate resources are devoted to minor matters this is not only wasteful in itself 
but may draw resources away from other activities, in particular the 
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processing of serious cases. Several studies in this book draw attention to the 
problems caused by delay. The growth in custodial remands, which burden 
the prison system, and the effects on trials of the fading of memories of events 
are examples of such problems. These studies bring out the very real sense in 
which ‘justice delayed is justice denied’. Decisions on minor cases have wider 
repercussions, on the system as a whole. 

Since the cost of the criminal justice system falls on society, it is always in 
competition for funds with other public services. The actual or likely costs or 
benefits which flow, or may be expected to flow, from particular policies are 
impoi tant considerations in the formulation of priorities. It is for researchers 
to identify problems - to show where policies are failing to realise their 
objectives; to monitor the effects of new measures; to identify good practices 
which deserve to be more widely applied; and simply to describe how things 
are working. The aim is to provide a solid basis for policy decisions in relation 
both to the resources that should be devoted to the criminal justice system and 
the best way of allocating resources to different elements within it. 

The Home Office has substantial responsibilities in relation to the financial 
and manpower resources used by agencies in the system and has a duty to 
ensure that such resources are efficiently used. At the same time, a careful 
balance has to be struck between central and local control, A measure of local 
independence is important for two main reasons. First, there are very real 
differences in local circumstances which may call for different responses ~ 
practices which are appropriate in large cities may be much less suited to rural 
areas, oecond, there is no monopoly of wisdom at the centre and many useful 
developments spring from local initiatives. However, local autonomy does 
mean that a variety of practices evolve in relation to a whole range of activities 
- cautioning, sentencing, fine enforcement, remand and so on - and some 
practices will inevitably be more efficient or more appropriate than others. It 
is part of the function of research to find out which practices are particularly 
successful, or to draw attention to variations which lead to uneven justice so 
that greater consistency can be encouraged. Examples which are discussed in 
the book include line enforcement, sentencing and cautioning practice, all of 
which have been found to vary widely across the country and where lessons 
learned from studying a range of local practices can usefully be disseminated. 



Overview of the system 

Something should be said as to the structure of the book. It forms a whole 
greater than its parts. The first three articles explore the main theme of inter- 
dependence from different viewpoints. In the first chapter of Part I, Floyd 
Feeney both discusses the theoretic concept of interdependence and gives 
practical examples of its usefulness. Through a detailed examination of the 
way that various agencies work together in one police force area he shows how 
they currently achieve cooperation and resolve conflicts, identifies some of the 
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potential barriers to success, and develops ideas for promoting fuller 
cooperation and integration. 

Hugh Pullinger approaches the subject of interdependence from the 
perspective of the operational researcher. In Chapter 3 he points out that the 
major parts of the criminal justice system are to a large extent controlled 
independently of each other and seek to realise objectives which derive mainly 
from their particular operational needs. Problems arise because the parts 
interact to such an extent that disparities between objectives can result in 
severe strains within the system. Prison overcrowding and unacceptable court 
delays are symptoms of such strains. The author draws on concepts from 
systems theory as an aid to understanding the nature of the criminal justice 
system, its work and its problems. 

In Chapter 4 Patricia Morgan describes a computer model, developed by the 
Home Office Research and Planning Unit, which simulates the passage of 
defendants through the criminal justice system of England and Wales. Its 
prime function is to show how changes - for example in policy, crime patterns 
or the way cases are processed - will affect each part of the system. The way the 
model can be used is illustrated with examples which show the likely impact of 
specific changes. 

After these opening general articles, the subsequent sections of the book 
(Parts II and III) present a series of specific studies of particular aspects of the 
criminal process. In order to clarify as far as possible the constant interaction 
of the system, the material has been arranged in a pattern which follows an 
individual’s progress from arrest through to final disposal. Inevitably not all 
stages in the process have been studied and researched with equal intensity, 
but we believe the articles taken as a whole make a powerful case for the 
usefulness of the interdependence concept. Studies which deal primarily with 
the police have not (except in relation to cautioning) been included, as many of 
these studies have been brought together in another recent Research and 
Planning Unit volume, Policing Today (Heal, Tarling and Burrows, 1985). 
However, the role of the police at key stages in the criminal process forms a 
part of a number of the studies which have been included - the importance of 
their role as gate-keepers to the system as a whole cannot be overstressed. 



The pre-trial process 

In Chapter 5 Ken Lidstone of Sheffield University examines the way in which 
magistrates exercise their powers in relation to summonses and warrants. The 
relationship between magistrates and the police has a major bearing on the 
way these duties are performed, and on the efficacy of these safeguards against 
the undue exercise of police powers. The author concludes that this is one area 
where cooperation has been achieved at the expense of that independence 
which is essential if magistrates are to make effective use of their powers in the 
pre-trial process. 
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Many cases where the evidence against a suspect would be sufficient to sustain 
a prosecution never come to court because they are filtered out by the police 
being dealt with by way of a formal police caution. The way the police exercise 
their discretion in relation to the cautioning of offenders has major 
implications for the courts, the probation service and for the police them- 
selves. The policy and practice of police forces in relation to cautioning is 
examined by Gloria Laycock and Roger Tarling in Chapter 6. The authors 
found big differences in cautioning rates between forces and whilst some of 
th is variation could be attributed to the kinds of offender dealt with, there was 
found to be wide variation in the policies of different forces. Since this 
research was completed the Home Office has issued detailed guidance to the 
police with the aim of promoting greater consistency in cautioning policy 1 . 

The system of prosecution has attracted much attention in recent years, and 
an independent prosecution service is in the process of being created. In 
Chapter 7 Andrew' Sanders provides an overview of the prosecution system of 
England and Wales, drawing on research on prosecution decisions and the 
guidelines used by the Attorney-General. Not all will share the author’s 
pessimism that the objectives ol the new Crown Prosecution Service will be 
undermined by entrenched practices and attitudes. He warns us that it could 
be a mistake to expect too much of the new service too quickly. Structural 
changes will not of themselves ensure improved practices. 

In Chapter 8 Peter Jones, Roger Tarling and Julie Vennard examine the 
operation ol committal proceedings. These were originally conceived as a 
constitutional safeguard against the citizen being brought to trial on insub- 
stantial evidence. Yet the great majority of committal proceedings are now 
paper committals, whereby a defendant is committed to the Crown Court for 
trial by an examining justice without consideration of the evidence. The 
number of acquittals ordered on the direction of the judge has cast doubt on 
the effectiveness of committal proceedings in filtering out weak cases. The 
findings show that committal proceedings do in fact filter out a considerable 
proportion of weak cases and, perhaps surprisingly, finds no evidence that the 
ull committal operates as a more effective filter than the paper committal. 

!n 1975 the James Committee argued that the interests of both fairness and 
efficiency required the introduction of disclosure procedures for the 
magistrates’ courts. It was felt that existing procedures encouraged elections 

for jury trial because that was one way the defence could obtain disclosure in 
cases triable either way. 

On the other hand, the police were concerned about the effect that disclosure 
w'ould have on the way they prepared summaries or obtained witness state- 
ments, and the costs that might be incurred. Chapter 9 describes a study which 
was undertaken by the Vera Institute of Justice which examined the effects of 

l - Home Office Circular 14/1985. ~~ ~~ ~ 

4 

Printed image digitised by the University of Southampton Library Digitisation Unit 



INTRODUCTION 



different systems of advance disclosure both on the courts - in terms of 
changes in the proportion of guilty pleas -and elections for jury trial - and on 
the police in preparing statements or summaries. In demonstrating that 
advance disclosure could have a useful impact on guilty pleas and elections for 
Crown Court trial, at moderate cost, the study was helpful in shaping the 
statutory system which was introduced in May 1985. 

One cause of the increase in the prison population in recent years has been the 
sharp rise in the remand population. Such growth could result from a change 
in the offence mix of those remanded in custody; more defendants being 
remanded in custody overall; or those who were remanded being held in 
custody for longer periods. It has long been recognised that there is wide 
variation in the extent to which defendants are remanded in custody in dif- 
ferent areas. This highlights the fact that the size of the remand population 
depends also on the policies and attitudes of the courts. In Chapter 10 Peter 
Jones seeks to explain the reasons for differences in the use of bail by different 
courts. The most important reasons for these differences were found to be the 
police remand decision, the offence type and court policy. 

There is general agreement that delays in dealing with defendants works 
against the ideals of justice. Memories of events fade; defendants are liable to 
be remanded in custody for longer periods; and adjournments incur 
substantial financial costs. Changes in police and court procedures provide 
one approach to reducing delays. It has been argued that the imposition of 
limits on the time taken to deal with cases could act as a spur to such changes 
and a provision in the Prosecution of Offences Act 1985 will permit statutory 
time limits to be introduced at a future date if current experiments suggest that 
this would be worthwhile. In Chapter 1 1 Roger Tarling looks at the reasons 
lor delays and suggests how procedures might be changed to reduce them; and 
Julie Vennard looks at the impact of statutory timelimits in the United States, 
where there is evidence that the potential impact of time limits has been 
weakened because the rules can too easily be bent. The author concludes that 
safeguards against abuse, allied to a firm commitment to enforce reasonable 
deadlines, are crucial to the success of such a system. 



The trial and after 

The decision to have a case heard in a magistrates’ court or the Crown Court is 
one which has a substantial impact on the resources which the case will absorb 
and lor pre-trial waiting times. It has often been claimed that magistrates are 
more likely than juries to accept doubtful prosecution - and especially police - 
evidence, and that summary procedures do not provide as fair a hearing for 
the defendant who pleads not guilty. In Chapter 12 Julie Vennard provides the 
first empirical evaluation of the outcome of contested charges in both 
magistrates courts and the Crown C ourt in terms of the evidence adduced in 
the course of the trial. Her findings support the view that the chances of 
acquittal are significantly higher in the Crown Court, and suggest that juries 
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are markedly less inclined than magistrates to accept the evidence of 
prosecution witnesses as sufficient to sustain a conviction. There have been 
claims that juries’ readiness to acquit increased as a consequence of the 
removal of the property qualification from jurors in 1972. Some have argued 
for a more selective approach on the grounds of the increased complexity of 
some types of case and the risk of intimidation or subversion of a jury which 
includes a convicted person. In Chapter 13 Sid Butler examines acquittal rates 
m relation to the available statistical and research evidence, but finds no firm 
evidence that the changes in eligibility for jury service increased juries’ 
propensity to acquit. However, there was some suggestion that longer waiting 

tinKS and changes in the not guilty plea rate were associated with higher 
acquittal rates. e 

The need for the criminal justice system to respond to crime in a way which is 
both adequate and appropriate, having regard to all the factors in a case, is of 
special relevance to the sentencing of offenders. Perhaps to an even greater 
extent than for other decisions in the criminal process, views as to what is 
adequate and appropriate are likely to differ widely, and this has major impli- 
cations for the way in which offenders are treated by different courts. The 
mam locus of Chapter 14, by Roger Tarling, David Moxon and Peter Jones, is 
on the sentencing practices of individual adult and juvenile courts, and the 
research shows that there is wide variation in the practice of different courts" 
Tire study of juveniles takes the analysis one stage further by applying the 
concept of a tariff to the overall pattern of juvenile sentences. It shows how the 
juvenile offender progresses up the tariff according to the type of offence 
committed and as the number of previous convictions rises. 

Fines are by far the most common penalty applied by the courts and effective 
enforcement of fines is therefore essential to the credibility of the criminal 
justice system. The subject has understandably attracted a number of research 
studies over the years. Growing unemployment has posed particular dif- 
ficulties for fine enforcement, and this is reflected in the increase in the number 
of defaulters imprisoned over the past decade - though the growing realisation 
that default is strongly associated with unemployment, and the need to set 
fines at realistic levels, may have made some contribution to a recent fall in the 
number of defaulters imprisoned. Enforcement can be a complex task, 
involving police, prisons and the probation service as well as the courts. In 
Chapter 15 David Moxon draws together the threads from the various com- 
plementary studies that have been undertaken by the Research and Planning 
Unit over the years. These show the importance of swift and persistent action 
m the event of default, and suggest that the threat of imprisonment is less 
persuasive in securing payment than is often supposed. 

The theme of interdependence is particularly well illustrated in the final 
chapter. George Mair records how, in a demonstration project in Hampshire 
organised and monitored by the RPU, it was shown that co-operation between 
judges, magistrates, justices’ clerks, probation officers and others could 
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promote maximum use of various alternatives to custody without in any way 
circumscribing the independence of the courts or their ability to impose 
serious custodial sentences for serious crime. However, the problem of 
securing lasting change was highlighted by the fact that old habits soon 
returned once the project ended. 

This last project is of interest not only in itself but also in that it perhaps points 
the way towards further studies in the Interdependence area. More experi- 
mental or demonstration projects are needed which will test out various 
methods of improving the efficiency and effectiveness of the system. The 
current work in the Bristol courts discussed briefly in Chapter 2 is another 
example of this type of approach as also is the work on advance disclosure 
recorded in Chapter 9. The Home Office is developing studies which will 
involve monitoring and studying specific initiatives at a local or 
demonstration level. Meanwhile we hope that this book will act as a stimulus 
both to further research and to policy thinking on interdependence issues. 
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2 Interdependence as a 
working concept 

FLOYD FEENEY 



niere may well have been a time when criminal justice was viewed as a series 
of separate processes connected neither with each other nor anything else 
Tliese times have long since passed, however, and today there is widespread 
agreement that the work of the various criminal justice agencies is closelv 
related and that together these agencies form some kind of ‘system’ There is 
much less agreement, however, about the nature of this system and the impli- 

systenu ^ COnCCPtS “ inteVde P ende *ce of the criminal justice 



Hie general idea of a system dates back at least to the ancient Greeks who saw 
systems as some kind of organised whole. By the eighteenth century the system 
concept had already assumed great importance in branches of theoretical 
physics such as mechanics where it appeared in full mathematical garb In the 

exteTded^ ^7 ^ ^ rr ^ t0 ^ appHed t0 bi ° IOgy ’ and ha ^ since b ^n 
extended to a wide variety of fields including engineering, physiology inter- 

“ affairS ’ P° lltical affaj rs and even language. In the late 1950s and early 

9 ? , h ! C ° nC T ^ fUrther refmed and systems analysis appeared as an ‘in’ 
th e ^° df ° r anaJySlng com P lex Problems. It became common at this time to 

Whit? SySte T m alm ° St £Very fldd ° f human and scientific endeavour 
While some earlier criminal justice studies had taken something of a systems' 

£ began ^ote ^ ^ ** “ ** ~ 

The application of systems concepts to criminal justice which followed these 
developments bore almost immediate fruit, leading to a much better under- 
standmg of the linkages among the various parts of the system and the way 
that the work of each agency affected the work of the other agencies involved 

nr!!h^ nOW e wf Pr0Ve ? t0 b£ Very useful thinkin S about criminal justice 
P L b n J Sand cnminal J ustice system’ rapidly became a standard part of the 
criminal justice vocabulary. 



T 1C ^ XP 1 appllCatIon ot ^sterns concepts to criminal justice produced a 
number of other results as well. It exposed a great deal of divergence in the way 
that agencies approached particular problems and showed that the policies 

thntTli ^ °fu ag f Cy ° lten undermined or were at cross-purposes with 
those followed by other agencies. It also demonstrated just how complex and 

interdependent the various parts of the system actually are. 

d? b prl drUn ^ nneSS WaS an earlV CXamp,e USed t0 iIIustra te the kind of 
divergencies that systems analysis could expose. Enforcement efforts for this 
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crime at this time typically involved a large number of police arrests followed 
in America by short jail sentences and in England by fines. In both countries 
the offenders were rapidly back on the street, and the whole process started 
over again. Calculating the enormous waste of police and court effort in this 
revolving-door situation, systems analysts sought to devise treatment 
approaches that would make more productive use of the resources expended. 
They argued explicitly that there were benefits to be gained in overall system 
accomplishment by transferring resources from the police and the courts to 
the ti eatment end oi the system. Experiments with detoxification programmes 
for street alcoholics were one result of their efforts. 



Some of those who first sought to apply systems concepts to criminal justice 
were less impressed with the linkages among criminal justice agencies, how- 
ever, than with their fragmentation. They argued that criminal justice was in 
reality not a system but a ‘non-system’. Judged strictly by the formal 
definitions developed by theorists these analysts made a persuasive case. 

A very broad definition, used by some general systems theorists, for example, 
views a system as a set ol entities whose relations are specified so that 
deductions may be made from some relations to others or from the relations 
among the entities to the behaviour or history of the system. A more detailed 
formulation requires that (1) the system under investigation be explicitly 
distinguished from its environment, (2) the internal elements of the system 
explicitly stated, (3) the relationships between the elements of the system and 
between the system and its environment explicitly stated, (4) the use of canons 
of logical or mathematical reasoning in deductions relating to these relation- 
ships, and (5) the confirmation of assertions about these relationships through 
scientific methods. 

Even the strongest proponents of the systems approach would be hard- 
pressed to claim that their efforts meet the precision required by these 
standards. Despite this, however, most of those involved in criminal justice 
have come to think of it as a system. There is also considerable agreement that 
the system includes: (1) the police and the prosecution; (2) the defence; (3) the 
courts; and (4) corrections, including probation and the prisons. The medical, 
mental health, welfare, education and private security systems are all seen as 
closely related systems but not as part of the criminal justice system. As the 
criminal justice system receives not only clients but also political guidance, 
financial support, information and personnel from the larger society, it 
obviously is part of the general political, economic and social systems of the 
larger society. 

One of the central features of all systems is the interdependence of the various 
system parts. The concept of interdependence is therefore a natural part of the 
systems idea. In recent years, however, interdependence has taken on special 
meaning in the criminal justice system, particularly in Great Britain. As this 
special meaning has a considerable overlap with the more general systems 
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approach, it cannot be defined in ways that sharply distinguish the twn 
concepts. It is perhaps best understood, however, as meaning ft “t one 
1 Justlce .^ency does is likely to affect and be affected by other agencies 
nd that a detailed knowledge of the kinds of interactions that are likely to 
take place is essential for undertaking system improvements. The idea is thus 

tafftaVcrrs^tin^. deVeI ° Pment ° f * P«fonnance in func- 

In the criminal justice system interdependence occurs at many different levels 
national and local; agency head and working officer; strategic tactical and 

“r ,^^* CeS mdUde ' arge qUeS ‘ i0nS ° f SyStem desi ® n or 

structure, and in Great Britain are generally made at the national level 
Included m such choices would be issues such as whether there should be an 

incre P aTed ent pr ° SeCUt,0n se ™ ce ’ whether Probation resources should be 
ncreased m order to provide more sentencing alternatives tn nrknn 

whether the police should receive a much larger share of the system’s resources 

han the courts. Questions such as how the defence function is to be organised 

and financed and whether greater efforts should be expended on prevention as 

opposed to apprehension and punishment also involve strategic issues likely 
to be decided at the national level. S y 

Tactical level choices generally concern use of the resources available to 

dSuXfc'r agencies - Whilst these choices can be made at man V 

erent levels wtihin a given organisation, they are generally made locally 
rather than nationally. Decisions of this kind include suctf things as the 

deployment of police forces, the hours of service provided by the courts amd 
how the duty solicitor rota is to function. ’ 

Perhaps the most fundamental sense in which criminal justice agencies are 
inked together at the tactical level lies in the process of discretionary decision 
aking by which cases are adjudicated and transferred from one agency to 
n ther. Cases typically begin with the discovery of a crime and the apprehen- 

prosecute 3 thTT ^ P ° Hce ’ After deddin « whe ' he1 ' to 

cnur« f “ paSS the case on to the courts for adjudication The 

courts in turn often secure the services of the probation service to assist n the 

bit rrnth ° n ’ and ” thiS dedsi0n may pass the — on eithe no pm! 
button or the prison serv.ee. This process is rather like an assembly line in 

rich each agency s workload is essentially controlled by the actions of the 

previous agency. In most instances the decision of the transmitting ' 

rge y discretionary, but the receiving agency generally has little or no say in 

decisions' are thTri ^ m ° St important of these discretionary 

decisions are the dec.s.ons to arrest, to prosecute and to sentence. Obvioush- 

policies such as cautioning and non-charging by the prosecution are of major 

importance ,n this system of discretionary decision making. J 

In addition to these aspects of criminal justice that derive from deliberate 
strategic and tactical choices about the way that criminal justTce agenefe 
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should go about the business of fighting crime and processing suspects there 
are also aspects that relate to more administrative or mechanical functions. 
Issues relating to these aspects of the system are largely efficiency issues. What 
is the simplest and most efficient way to carry out the policy choices that have 
been made? Both police and the prisons, for example, transport prisoners to 
and from court, whilst the police, the magistrates’ courts, probation and the 
prisons may all at one time or another become involved in collecting fines or 
sharing information. 

A 1984 study of police, magistrates’ courts, probation and prisons in Avon 
and Somerset by the Vera Institute of Justice identified over 80 major areas of 
interagency operation that responsible officials considered in need of 
improvement. These suggested improvements involved all three kinds of 
interdependence: strategic, tactical and mechanical. The majority of the issues 
identified were of the mechanical type. Field study and analysis of some of the 
more important topics produced a number of major findings concerning 
interdependence: 

- Scheduling of magistrates’ courts. Hearings in some areas are heavily 
concentrated on certain days of the week, creating uneven workloads for 
other agencies, particularly prosecuting solicitors, the police and 
probation. 

- Utilisation of police, probation and prison personnel at magistrates’ courts. 
Virtually all police time spent as witnesses and much of the time of police 
assigned to court duty is attributable to not guilty listings. Last minute 
changes of plea cause much of this time to be wasted. Pretrial reviews offer 
some hope of reducing this wastage but have thus far proved erratic and 
have not yet been carefully tested. Social inquiry reports occupy much 
probation time and present listing difficulties. Police and prisons both 
transport prisoners, with duplication sometimes resulting because of the 
inflexibility of present rules. 

- Witness issues. Most of the time spent in court by civilian witnesses is also 
attributable to not guilty listings, and much is also wasted by last-minute 
changes of plea. 

- Bail practices and remands in custody. Remands in custody that are 
committed to the Crown Court differ greatly from those disposed of in the 
magistrates’ court. Such remands are usually held because of the 
seriousness of their offence, are rarely bailed prior to disposal, rarely receive 
non-custodial sentences and frequently use the remand in absence 
procedure. Remands in custody disposed of in the magistrates’ courts, on 
the other hand, are often held because of the need for a cooling off period, 
are often bailed prior to disposal, frequently receive non-custodial 
sentences and rarely use the remand in absence procedure. 

- Fine enforcement. There is considerable uncertainty as to the percentage 
of fines that is actually collected, raising questions about the effectiveness of 
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present procedures. Present procedures appear to be fragmented among 
agencies and costly. There is a growing doubt as to whether fine warrants 
should be enforced by the police or the magistrates’ court. 

- Summonses and warrants. Large amounts of police and court time are 
consumed in attempting to enforce summonses against the 20 per cent of 
offenders who repeatedly fail to appear. Present rules impose no penalties 
on these offenders and place all the responsibility for dealing with such 
cases on the system. Present methods for issuing summonses which require 
lengthy internal police reviews and personal consideration by the 
magistrates or the clerk to the justices involve delay, duplication of work, 
cost and a lack of accountability. 

- Sharing of information and statistics and computer development. 
Probation, prisons and some magistrates courts have problems obtaining 
previous conviction information quickly and efficiently and there is some 
duplication of effort in the collection of case results. As computerisation is 
proceeding rapidly but separately in all agencies, there is a need for more 
interagency planning to assist in the sharing of information and to ensure 
coverage of interagency operations. 

The fact that interaction takes place on so many different levels complicates 
toe execution of tasks that cross agency lines. Tasks that are important in one 
agency and dealt with at a high level are often peripheral in another and dealt 
with at a very low' level. Whilst this kind of variation is not always a problem, it 
can inhibit communication and lead to difficulties. 



A sin % !e agency- One possible implication of the close linkages involving the 
police, the magistrates’ courts, the Crown Court, probation and the prisons is 
thai these agencies (and others such as the soon-to-be-created independent 
prosecution service and the defence solicitors which are arguably part of the 
criminal justice system) should be merged into a single organisation. Such an 
entity would undoubtedly have a clearer policy focus than the present array of 

separate agencies, would probably be easier to manage and would almost 
surely be more efficient. 



Efficiency is not the only goal of criminal justice, however, and it has long 
been dear that f airness is better served if the process of judging guilt and 
imposing sentences is kept separate from that of discovering crimes and 
punishing offenders. More primitive and more totalitarian societies may 
combine these functions, but those that care about the liberties of the citizenry 

d0 n0L , It IS one thln S to ur S e th ^ to go all out to discover and apprehend 
wrongdoers when some othei_agency has b?en given the independence 
necessary- to rigorously assess the evidence assembled by the prosecution and 
qmte another when a single entity serves as both prosecutor and judge Even 

those * h0 a T ue for a cnme control rather than a due process model of 
criminal justice generally are not seeking a single all-powerful agency. 
Ensuring the independence of each separate decision-maker as to policy 
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matters, necessarily requires a grant of some independence concerning 
efficiency matters as well. In this context the creation of an independent 
prosecution service will no doubt increase the integrity of the decisions made 
but in all likelihood at the price of adding some further inefficiency. 

About improved interagency coordination. One possible reaction to the conclu- 
sion that it is neither feasible nor desirable to attempt to integrate all criminal 
justice agency functions into a single entity is that efforts for improvement 
should be focused wholly on the internal workings of the various agencies 
involved. Such a strategy has the attraction of concentrating improvement 
efforts on familiar terrain and avoiding expectations about interagency 
functioning that may prove to be unrealistic. It also seems almost a truism that 
interagency functions are unlikely to be better managed than internal agency 
functions and that improvements in internal agency management are likely to 
have a significant spillover effect into interagency areas. 

It would seem wrong, however, to abandon the attempt to improve the way 
that agencies work together. Functions and relationships involving more than 
one agency are at least as important as those within the individual agencies 
and are clearly crucial to the efficiency and effectiveness of the criminal justice 
system. The interagency decision-making process is at the very heart of the 
system, whilst the more mechanical functions are also very important. These 
functions and relationships are not self-managing, however, and like 
functions and relationships within individual agencies and within other 
systems they require management and direction. Present methods for 
providing this work are adequate in some respects but leave much to be 
desired in others. There is a need therefore to attempt to improve these 
methods, however difficult that may prove to be. 

Consultation and liaison. A third possible strategy for improving the way that 
agencies work together is to emphasise consultation and liaison, particularly 
at the local level. Of course, many methods of consultation and liaison, both 
formal and informal, already exist throughout the criminal justice system. 
Magistrates sit on police authorities, probation committees and prison boards 
of visitors. Magistrates’ court user groups include representatives of most 
agencies, and many agencies liave specific individuals designated as liaison 
officers to other agencies with whom they have important relationships. Many 
informal methods of consultation and liaison also exist. 

In the Avon and Somerset study the agencies involved all reported that their 
relationships with other agencies were good, and relatively few gaps were 
found in the methods of consultation and liaison in use. The study nonetheless 
found that the channels of communication were not as open and clear as might 
be desirable. Whilst immediate operational problems were generally worked 
out amicably and quickly, longer-term and more complex issues appeared 
harder to identify and were handled more erratically. Among other things, 
agencies often made major changes of policy affecting other agencies without 



Printed image digitised by the University of Southampton Library Digitisation Unit 



13 



MANAGING CRIMINAL JUSTICE 

either notification or consultation. In the absence of specific operational 
issues, there also appeared to be little incentive to review long-standing 
arrangements which arguably had ceased to be efficient or effective for either 
of the agencies involved. 

Whilst it seems clear that improved consultation and liaison would assist in 
addressing these problems, achieving such improvement will not be easy. The 
need for independent decision-making, which makes a single agency for 
criminal justice inadvisable, places practical limits on the results that can be 
accomplished by consultation and liaison as well. In addition to these 
jealously guarded decision-making prerogatives, the agencies have different 
internal organisations, administrative styles, recruitment and promotion 
patterns, academic disciplinary preferences and funding sources and 
formulas. 



One recent hopeful development is the creation of magistrates’ court user 
groups. These are still in their infancy but are likely to prove quite useful as 
they become better established. As they are court centred, they do not always 
include representation from agencies such as the prisons and do not provide 
an ideal forum for discussing problems that do not involve the magistrates’ 
courts. It is doubtful at this point, however, that additional committees, at 
either high or low levels, would be productive. Better institutional under- 
pinnings for interagency cooperation, such as more interagency training, 
would undoubtedly be very helpful as would more systematic designation of 
liaison officers. Unconventional methods of consultation and liaison might 
also be worth considering, but run the risk of adding work without helping the 
problem. Such methods might include development of a standard 
■ocumentary method for notifying other agencies of actions that could have a 
major impact on them (a ‘probation impact report’) or periodic reviews by 
agency heads of some standard list of questions related to interagency 



, Slgnd,cant improvement in interagency functioning at the local 
levcl ,s “ kd - v !° generated, if at all, only with much stronger incentives for 
cooperatton than those that are now present. These may be very diffmul, to 



, '? the , crcatlon of sneh incentives has been attempted in the 

United -tates where large sums of national monies were made available for 
i«a criminal jusnce purposes on condition that the local agencks involved 
developed system-wide plans for improvement. The planning process thus 
“^successful in bringing local agency head/together to 

S' Ttl imn " matterS,n Wa » tha ' had been donetfora 

towvt The n. P ‘ S generaI ' y bdieved t0 have been modest 

however. The panning process rarely sought to deal with tough issues and 

Often was httle more than a method for carving up the available “ 
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Any new methods for creating incentives for cooperation and integration 
could be expected to encounter some of the same problems. Nonetheless it 
may be useful to consider what possibilities there are. Two possible ways for 
creating new incentives without using large sums of money might be (1) to 
encourage more explicit bargaining among criminal justice agencies as to 
functions and services; or (2) to create a small incentive fund to encourage 
cost-cutting experiments that run across agency lines. 

(1) Interdependence as bargaining. Agencies involved in the criminal justice 
system have many different kinds of contact with each other. When one 
agency wants something from another, it normally requests what it wants. If 
the other agency can do what is requested, it will generally do so without 
attempting to extract any price. If the matter requested is difficult or 
expensive, however, the other agency may refuse or indicate that it can assist 
only if it is provided with the resources needed to undertake the task. The 
requesting agency will then either drop its request, provide the resources or 
seek to find some third party, such as the local authority, to do so. If the 
requesting agency attempts to provide resources itself, it may provide money 
or offer to trade a service that it believes the other agency might like. Whilst 
trades of services of this kind have not been investigated, it is likely that they 
increase efficiency and effectiveness. 

One possible method of creating greater incentives for interagency 
cooperation might be to promote and facilitate trades of this kind. Whilst it 
might be assumed that agencies that are already in close touch with each other 
have already identified all trades of this kind that they might choose to make, 
it is not clear that this is so. Trades are indeed often made, but as they are not 
the normal way of dealing with requests from sister agencies, they almost 
surely have not been developed as fully as they might be. There are risks as well 
as potential gains in this idea, however. If it proved possible to get such a 
process started, it might destroy other forms of cooperation. Agencies might 
cease to provide cooperation in situations in which there was no quid pro quo. 
Moreover, hard as it might be to initiate such a process on any sizeable scale, it 
might be even harder to stop. 

(2) An incentive fund. An alternative idea might be to create a small incentive 
fund for financing interagency projects with cost-cutting possibilities. If 
operated under appropriate guidelines, such a fund could help to focus 
attention on the need for better management of interagency problems and 
could probably be made to produce savings that were demonstrably greater 
than any funds utilised. Guidelines for such a fund might specify that it would 
finance only those projects that truly went across agency lines, whose aim was 
to cut costs, that could become self-financing in a short time (one year or less) 
and that if successful could document the savings produced. Consideration 
might even be given to attempting to develop ways of recouping part or all of 
the cost of grants from savings generated. Such a fund would have greatest 
impact if operated locally but with periodic national review of its fidelity to the 
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guidelines. This concept could be used either as a broad-based measure to 
encourage initiative m many areas or as a demonstration project in a 
particular aiea designed to produce ideas that might be applied elsewhere. 

f ™ Ch b ° Ider St f would be t0 tr y to u se the price mechanism directly to 
affect interagency functions. Members of the prison service have, for example, 
from time to time argued that the courts should be charged for transportation 

the P fn°H erS f° and fr ° m COUrt * If the courts were § iven the responsibility and 
the funding for this function, they would have a much clearer incentive to 

mimnuse the use of transport and to seek the most efficient means of carrying 
out that which was necessary. 6 

Whta determining which agency should be responsible for specific functions 
would involve a considerable amount of arbitrariness, it probably would be 
possible to divide up many of the functions in ways that would permit the price 
mechanism to be used m their management. Establishing such a system would 
be a major undertaking, however, would carry no assured benefits, would 
pose many risks and would be highly disruptive. 

Other steps. Other structural steps which might be useful in improving inter- 
agency functioning are to equalise the present cost-sharing formulae or to 
create some general administrative authority to transfer functions or budgets. 

( 1 ) Equalise, the present cost-sharing formulae. Some of the present tensions 

contrlbutediff J “ S ““ SyStSm der ‘ Ve fr ° m ^ faCt that IoCal au *orities 
tribute differing amounts to the various services. It is not surprising that 

whTm ?he 3 T e sn SedC t0 Shif ‘ fUnCti ° nS aWay from thc for 

whom they provide 50 per cent of the funding toward the magistrates' 

““‘ S ,h 0r W , the , y Pr0Vide ° nly 20per cent 0r probation or' prisons 

and theTaln" 0 f T CC ; ntnb “ tlon - Tensions of this kind might be lessened 
„ the value of local authority review procedures increased if the 

“r a n ct r n m e f ” ? e , Various a “ equalised. The gains 
rom such a change are difficult to assess, however, and may not be worth 
the disruption that they would entail. 

(2) Administrative authority to transfer functions or budgets. In any Comdex 
system ol organisation there are likely to be problems where one entity 
f ps anu another begins. Boundary definitions are necessarily vague and 
leave much to be worked out on the ground. Shifts in agency priorities 
present special difficulties because they often affect other agendel Whilst 
many of these boundary problems are best worked out locally by those 
closest to the situation, some important issues such as those involving fine 
enforcement may not be solvable in this way. As these issues are probably 
not numerous, it is feasible and possibly preferable to deal with each as a 
separate matter as it arises. It would also be possible, however, to create a 
more general framework for resolving issues by giving the Home Secretary 
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specific statutory authority to realign functions or make transfers between 
budgets. 



Conclusion 

The idea that what one agency does is likely to affect or be affected by other 
agencies is now widely accepted throughout the criminal justice system. This 
idea has proved to be quite useful in understanding the full dimensions of 
issues and in helping to solve particular problems that arise. Systematic 
reviews of contacts and processes involving more than one agency, can also be 
useful in identifying problems and critical points for intervention. The idea of 
interdependence also seems to hold some promise for improving the overall 
management and direction of the criminal justice system. Realising that 
promise is no easy task, however, and the full potential of the concept remains 
to be established. 
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3 The criminal justice system 
viewed as a system 

HUGH PULLINGER 



Introduction 

prominence in recent v Mro tu - u , nature - has gained more 

concepts unSg t^ystem tZnl f.f , r l0 ° k “ the th “ re tical 

' SyS ' emS tWnking '- and Fl °^ Feeney’s 

justice system More tenerZ I ^dependence in the criminal 

has started „te the fhn Z'T ™ W ° f crimi ° al ^tice system 

activities. The Home Secretarv “ any inVolved in criminal Justice 

t0 / he ““use of Commons 

the Home Office, that: ' ” reftrence to his stmte Sy for 

Our principal preoccupation is, and I believe ought to h P th P r • • , 

Jusfice System wh.ch, tncidentally, , wish to see treated in all lhat w^'as a 

OfficfRes^rcl^and^l'a 3211 '^ 611 ^ “ n0W given t0 the work ° f Home 

wince Research and Planning Unit is reflected in the 1 984/8 S Rn mo r*r 

dependence by the Vera Institute of Zd 

Umt s criminal justice system model, described in Chapter 4 are The * 
obvious examples of a growing awarenes? nf th~ 4 ’ the most 

the system's separate parkin To“ 4 Zl 
research methodology in perhaps the first major atteZm , ° perat!0 . nai 
application of the systems view of the criminal justice system!* “ PraC “ Cal 
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The current surge of interest appears to be in part a response to the challenge 
of meeting ever-expanding demands within tight financial constraints. Delays 
in magistrates’ courts and prison overcrowding could of course be alleviated 
by substantial increases in public expenditure - some increase in prison 
building is indeed in progress - but the main emphasis has to be upon making 
the best use of available resources. To meet this aim the parts must cooperate 
in making the complete system run as smoothly as possible. 



Systems 

So what exactly is a system ? The word ‘system’ may be used in many ways but 
the common core of the definitions includes the ideas of organisation, inter- 
connectedness and complexity. A system may be defined as ‘an organised or 
connected group of objects’ or ‘a set or assemblage of things connected, 
associated or interdependent, so as to form a complex unity’. This concept is 
the focus for a wealth of theoretical and practical material which can be used 
as a framework for systems studies of the criminal justice system. 

The systems age 1 

Pioneering work on modern systems theories began in the 1930s and 1940s. 
Since then interest has increased steadily, resulting in several varying 
approaches which have been applied to practical problems. They all rely 
(conceptually) on modelling the system being studied. Computers are often 
used to manipulate these models to consider the consequences of change. 

‘Systems Engineering’, developed in the 1950s, was described as ‘the science of 
designing complex systems in their totality to ensure that the component sub- 
systems making up the system are designed, fitted together and operated in the 
most efficient way’ (Jenkins, 1969). ‘Systems Analysis’ was extensively used 
by the RAND Corporation in the USA to appraise the costs and other 
implications of alternative means of reaching a goal in a wide variety of 
settings. ‘Systems Dynamics’ has been applied by Forrester (1961, 1962 and 
1971) and others since the 1960s to study large complex organisations, and 
forms the underpinning for many systems models in use today. 

Beer (1972 and 1979) has used the tools provided by cybernetics (defined by 
Wiener (1948) as ‘the science of control and communication in the animal and 
the machine’) to improve \ . . the design, control and performance of systems 
geared to the achievement of pre-determined ends’. 



I. Ackoff(1974): ‘Although eras do not have precise beginnings or ends, the 1940s can be said to 
have contained the beginning of the end of the Machine Age and the beginning of the “Systems 
Age". This new age is a product of a new intellectual framework in which the doctrines of 
reductionism and mechanism and the analytical mode of thought are being supplemented {not 
replaced) by the doctrines of expansionism and teleology and a new synthetic or systems mode of 
thought.’ 
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More recently Ackoff (1974) and Checkland (1981) have developed 
methodologies which explicitly take account of the disparities between the 
goals of the various participants or groups of participants in the system, 
Jackson and Keys (1984) explain that ‘According to Ackoff (1974), problem 
solvers are increasingly faced, in the systems-age, not with separable 
problems, but with “messes” - systems of interdependent problems’ and that 
the focus for these problem-solvers should be on planning for and design of 
systems. ‘Moreover, organisations are purposeful systems which contain 
purposeful parts and which are themselves parts of larger purposeful systems. 
Hence organisations have responsibilities to their own purposes, to the 
purposes of their parts and to the purposes of the larger systems of which they 
are parts. These responsibilities may often seem to conflict. The principal task 
of the manager and management scientist is to learn how to remove any 
conflict between these levels of purpose.’ Ackoff proposes ‘interactive 
planning’ as the way to deal with problems in this context. This is planning 
which is participated in as widely as possible, is continuous, to cope with 
change, and which involves, simultaneously and interdependently, as many 
parts and levels of the system as possible. 

Systems concepts 

Certain central concepts can be gleaned from these varying approaches which 
may usefully be applied to the criminal justice system. Some of these ideas will 
be familiar and some are of a more specialised or technical nature. 



A system will possess channels of communication and control. In a human 
organisation, communication of the state of the system to the control centres 
will often trigger a response which will be communicated to the appropriate 
parts to attempt to change that state {feedback ). The effectiveness of this 
process will depend on the system’s monitoring capacity, the efficiency of its 
information channels and the degree of control which can be exercised. Beer 
analyses the problems of organisations in terms of their viability, that is their 
capability of responding to environmental changes, even if they were not fore- 
seen at the time the system was designed. For a system to adapt in this way it 
must be flexible enough to take on a variety of states to match the states of its 
environment (it must achieve ‘ requisite variety'). 



When a system is observed as a whole it exhibits properties which its parts do 
not possess (eg a human being may have a sense of purpose, which cannot be 
said of the parts of the body). These properties are known as emergent 
properties and arise as one observes higher levels of a hierarchy of sub- 
systems. This concept is important to Emery (1981), who answers the question 
‘what constitutes systems thinking?’ by saying: ‘There have in fact been two 
arguments for a systems approach to the analysis of living phenomena 2 



2. This includes social phenomena. Emery concentrates on this strand of systems thinking which 

is more appropriate to our needs, rather than on mechanical and electronic systems (although 
these still have many features in common). umnougn 
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First has been the argument that only such an approach will reveal the 
“Gestalten” properties that characterise the higher levels of organisation 
which we call “living systems”. Second has been the argument that many of 
these Gestalten properties are common to the different levels of organisation 
of living matter (from bacteria to human societies) and hence provide a valid 
and powerful form of generalisation.’ 

A system may be characterised as either closed (where interaction with its 
environment is minimal) or open (as is the case with social systems, where the 
environment has very important connections with the system). Emery (1981) 
believes that ‘it has been shown that living systems, whether individuals or 
populations, have to be analysed as “open systems”, ie as open to exchanges 
with an environment. Human organisations are living systems and should be 
analysed accordingly. The fact that it faces us with the task of analysing 
forbiddingly complex environmental interactions gives us no more excuse to 
isolate organisations conceptually than the proverbial drunk had when 
searching for his lost watch under the street lamp “because there was plenty of 
light” when he knew he had lost it in the dark alley.’ 

The idea of a purposeful system is a further useful concept which is explicit in 
Ackoff s work and which brings in the consideration of objectives, goals and 
aims. The objectives of the parts of the system and the individuals involved 
will almost inevitably conflict to a certain extent. So part of a systems study 
will be concerned with the reconciliation of these objectives. This is also a 
major concern of Checkland who builds up ‘rich-pictures' of the problem 
situations which contain the varying perceptions of the people involved. 



Summary 

Systems theories and methodologies can provide a structured approach to 
analysing the activities of organisations such as the criminal justice system. 
System modelling of the criminal justice system can lead to an understanding 
of its purpose and can illuminate the informational and organisational 
requirements for managing its operations. Using the ideas outlined above, we 
may hope to get to grips with some of the problems of coordination and inter- 
action in the criminal justice system. 



The criminal justice system 

Defining the system 

Where does one draw the boundaries of the criminal justice systeml For 
example, should Parliament, as the source of criminal law, be included? The 
choice of definition will depend on the purpose that it is intended to serve. 
However, the criminal justice system is commonly considered to be the 
combination of sub-systems concerning the police, magistrates’ courts, 
Crown Court and higher courts, the legal profession, the prison service and 
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the probation and after-care service (see Figure 3:1). The diagram shows the 
hierarchical nature of the criminal justice system, where a hierarchy may be 
defined to consist of ‘entities which may be meaningfully regarded as wholes, 
which are built up of smaller entities which are themselves wholes . . . and so 
on’ (Checkland, 1981). It deliberately avoids the use of precise, rectangular 
boxes for the sub-systems in an attempt to convey the rather inexact nature of 
the sub-system boundaries. The prison sub-system will, in addition to the 
prison service itself, contain such organisations as the Home Office Prison 
Department, the Parole Board, the Howard League for Penal Reform, 
National Association for the Care and Resettlement of Offenders, 
Preservation of Rights of Prisoners and the Prison Officers’ Association. 
Similarly the other sub-systems variously include the Police Complaints 
Authority, Association of Chief Police Officers, the Police Federation, the 
Criminal Injuries Compensation Board, the Justices’ Clerks Society etc. The 
overall system contains the Lord Chancellor and his department, the 
Attorney-General, Solicitor-General and Director of Public Prosecutions 
(and their staffs). 

The Home Office Research and Planning Unit computer model of the criminal 
justice system adopts a somewhat narrower definition. It only explicitly 
specifies the parts of the system which the Home Office or Lord Chancellor’s 
Department can exert influence over and which significantly affect the 
passage of defendants through the system. All other elements of the criminal 
justice system are considered to be extraneous. It is clear that neat boundaries 
between sub-systems are impossible and also that there is no fixed delineation 
between the criminal justice system and its environment. We can see the ‘open’ 
nature of the criminal justice system in Figure 3:2. It is very strongly affected 
by outside influences - its input, in terms of offenders/defendants, is affected 
by social and environmental factors (so the requirement for criminal justice 
system resources is largely determined from outside - it is largely demand- 
led); the laws which it has to uphold are imposed by Parliament; and there is a 
strong influence on the system’s operational policies emanating from the 
Government and the public. 

A further problem in attempting to describe the criminal justice system as a 
system is one of terminology. How does one refer to the people dealt with by 
the system? The names used at present include suspect, defendant, offender, 
inmate etc. These are all dependent on the stage of the criminal process at 
which the person finds himself - there is no general term for a ‘person in the 
criminal process’. 

This has both advantages and disadvantages. It is right that the people are not 
all tarred with the same brush. On the other hand, the use of the names 
‘defendant’, ‘suspect’ etc will immediately put one’s mind into ‘courtthink’, or 
‘policethink’ and will militate against considering that ‘defendant’ or ‘suspect’ 
as someone to be dealt with by the whole system. This is a small but important 
indicator that the advantages of systems thinking about the criminal justice 
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Figure 3:1 The criminal justice system - a hierarchy of systems 
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system will not be easily won. In the absence of any more general term, the 
familiar but less precise terms, such as defendant or offender, will be used in 
this paper. 



Figure 3:2 The criminal justice system and its environment 



Government Parliament 




opinion (DHSS education etc ) 

Independence and interdependence 

The structure of the criminal justice system is what we might call multi- 
organisational, that is, it is a system of densely interconnected but largely 
autonomous organisational units. They do not operate as a single 
organisation for two main reasons: (i) there is a strong and justified belief that 
the advantages of decentralised control outweigh those of control from the 
centre; and (ii) the parts pre-date the whole, and often have a strong wish to 
remain independent (as, for example, in the case of the judiciary). 

There are good grounds for the continuing independence of sub-units, in that 
this is seen to provide safeguards against the subversion of justice. In addition 
there are substantial gains to be had from the division of labour. Many of the 
historical partitions of duties, such as the formation of the modern police 
force which has become ‘entirely independent of the traditional domination of 
the magistracy’ (Babington, 1969) have resulted in great benefits for society. 
And indeed, new partitions are being made today, for example in the 
proposals for removing prosecution responsibilities from the police. 

However, there are substantial costs attached to the lack of coordination 
which independence allows. The sub-systems involved are still interdependent 
and as such must work together, but the structure of the criminal justice 
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system at present will mean that the efficiency of operations will tend to be 
low. 

So what are the problems involved in coordinating the various criminal justice 
system sub-systems whilst simultaneously maintaining the necessary levels of 
independence? At a general level we can start by considering the possibility of 
conflicting objectives. 

A plausible overall objective might be ‘to contain and respond to crime in a 
just manner’. The major objectives of the various sub-systems of the criminal 
justice system are subsumed within this overall goal and do not appear to be 
contradictory. The police aim to ‘maintain peace and order in society without 
constraining freedom to act within the law’; the courts wish to ‘dispense justice 
(ie to fairly sentence the guilty and acquit the innocent)’; and the post-sentence 
agencies attempt to ‘implement the judgments of the courts’. These objectives 
stem from the prevailing political philosophy and, assuming this has a 
coherent form, we should not expect contradictions. So a move towards a sub- 
system goal should result in progress towards the system-wide objective. 
However, when resources are taken into account we have a different story, 
For example, consider the attempts of the police to clear up reported crime; 
the courts to deal with cases speedily; and the prisons to provide humane 
conditions for inmates. All of these are practical manifestations of the sub- 
system goals but we can see that with limited resources these objectives will 
conflict. In practice some divergence in aims will, in any case, be introduced by 
differences in the personal views of those involved in the system. 

Within a sub-system there can be further tension between the goals of 
individuals or of organisational units. The Director-General of the Prison 
Service will have objectives which differ from those of the Prison Governors; 
the Lord Chancellor’s aims will not be the same as those of his court officials. 
Systems studies can help in identifying how the lower level goals contribute to 
overall goals. One such study has been carried out at a youth custody centre 
where the Home Office Research and Planning Unit sponsored research by the 
staff of the Systems Department of Lancaster University. Checkland’s (1981) 
methodology was used to look at the goals of the prison as defined by the 
Governor, and to produce models including the activities necessary to achieve 
the goals, and the information required to support these activities. These 
idealised models were then compared with reality with the aim of identifying 
information deficiencies and designing a more comprehensive information 
system. 

The objectives of the police have also been looked at in some detail. Work was 
carried out by the Police Effectiveness Evaluation Panel and reported on by 
the Home Office Scientific Research and Development Branch (1984). 
Through extensive consultation with police and researchers and through 
observation of activities, the panel arrived at a hierarchy of agreed policing 
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objectives. These ranged from the broadest (‘to maintain peace and order in 
society ) to the specific (eg ‘to investigate traffic accidents’). 



A policing experiment was set up in a particular West Midlands sub-division 
and changes in the efiectiveness of the police were assessed. This was done bv 
systematic consideration of the objectives and the monitoring of nroares's 

“ r h T ,7“ T C ° ndUdeS that the m *»od°logy employed hoMs 
p mise for further applications in the police area. It may also be adaptable 
foi use m other parts of the criminal justice system. 



t was noticeable from this study that there was no reference to working within 
the wider objectives of the criminal justice system. Nor was there mention of 
operational links with the other criminal justice system agencies. This is also 
he case with other sets of policing objectives such as those proposed by the 
1962 Royal Commission on the Police. It is clear that the interactions with 
other sub-systems are not seen as being of high priority. However, these inter- 
actions are extremely important. Probably the most important interaction 
arises trom ibe decision of whether or not to refer a defendant to a further sub- 
system. Examples include the police decision to prosecute, the decision to 
commit a defendant for trial at the Crown Court, and sentencing decMons It 
is only by studying the system as a whole that the effects of these interactions 
can be properly investigated. It will also only be possible to coordinate the 
criminal justice system if the individual parts are made aware of their 
responsibilities with respect to the aims of the wider system. 



Information and communication 

The criminal justice system can only work effectively if it has sufficient com- 

mThwT ’ e!wee ” f sub - s y s “ ms - Beer’s work in applied cybernetics (1972 
and 1979) stresses the importance of properly designing the inform?) firm 

channels which link the different functions of an^rgLisatton a"d the 

organtsation with its environment. Control is dependent on information, and 

are J ™ P ' y and , s ! ze ° f the cr ™>nal justice system means that, if its actions 
of e dlr ® cted, thts information has to be managed properly. The structure 

of information flows, the methods of information handling, and the 

°T edUCm ? the mformati °n manageable levels are all of prime 

r 0 addre C : t «£“ ” ^ — system 



One major requirement is for management information concerning the 
performance of the system, this should be disseminated and used to trigger 
corrective or coordinating actions as and when necessary. Performance infor- 
mation should show how the processes and activities of the system relate to its 
goals, and can then be used to achieve control and coordination of the 

"Sr 5 ' The G ° Vernment ’ s fmancial management initiative 
stresses the need for such monitoring, and many government departments are 

currently investigating performance measurement schemes. The Home Office 

is no exception, for example Goldman (1984) has suggested an approach to 



26 



Printed image digitised by the University of Southampton Library Digitisation Unit 



THE CRIMINAL JUSTICE SYSTEM VIEWED AS A SYSTEM 

prison performance measurement, based on setting objectives and targets, 
which expi esses performance in terms of the effectiveness, efficiency and 
economy of the various activities undertaken. This would be based on infor- 
mation related to goals and provide a better idea of performance than does the 
commonly used reconviction rate. 

Decision-making may be assisted by comparison of parts of the system, and 
through analysis of past performance. One example might be in the 
magistrates’ courts, where the consistency of sentencing could be improved by 
comparing a court s present sentencing practice with its own past record and 
with other courts. Another example where standardisation could be 
encouraged is in police forces use ol cautioning. In each of these examples the 
system can benefit from the improved use of information. 



The advent of information technology provides many opportunities for 
increasing the quality and timeliness of information available to those in the 
criminal justice system. This should increase the etficiency of operations and 
help to coordinate agencies involved in, for example, the scheduling of cases 
for court hearings. Here there are often a large number of people representing 
varying interests to be organised, including magistrates or judges, court 
clerks, defendants, witnesses, juries, lawyers, police and prison officers! Rapid 
changes of circumstances occur and the new schedules need to be quickly and 
accurately drawn up and conveyed to the parties involved. 

Generally, the use of information in the criminal justice system can be made 
more effective through the application of computers both in the day to day 
work of the system and in strategic planning. Firstly this could be done by 
incoiporating information into the knowledge-bases of compu terised decision 
support systems. These would help the decision-maker by analysing often very 
large quantities 01 data on relevant factors, and thus extend his capacity for 
dealing with complexity. Operational management decisions such as prison 
inmate security classification could be aided in this way. Secondly, models of 
the criminal justice system can help in planning resource requirements. They 
can examine possible future scenarios with a view to feeding information into 
plans for staffing levels, building programmes etc. 

The use, abuse or non-use of information can make or break organisations. In 
the criminal justice system effective communication is essential as it can lead 
to control within sub-systems and coordination between them. So it is very 
important that the criminal justice system has properly designed information 
flows and channels of communication. 



Conclusions 

The problems of the criminal justice system which relate to its systemic nature 
are not easy to alleviate. Serious thought needs to be given to inter-agency 
information flows and to performance measurement. There is also a delicate 
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balance to be struck between independence and control in attempting to 
achieve the objectives of criminal justice. In addition it is necessary to work 
within the tight xein of the expectations of the Government, Parliament and 
the public. The important first step towards achieving a balanced and effective 
system is to encourage participants in the system to consider it as a system. 

Systems studies can help to identify areas where the criminal justice system 
could work more efficiently and effectively. The purpose of the criminal 
justice system can be pinned down more precisely; the uses of information can 
be improved, and radical but practical re-designs of the system could be 
proposed. In addition, systems concepts should be employed to structure a 
general debate about the nature of a criminal justice system whioh will 
reconcile the aims of the system itself, its sub-systems and the wider society of 
which it is a part. 
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4 Modelling the 
criminal justice system 

PATRICIA M MORGAN 
Introduction 

The criminal justice system model illustrates perhaps more clearly than any 
other project yet, the central importance now attached to the concept of inter- 
dependence. Whereas most studies necessarily focus on a particular part of the 
system, the model is explicitly concerned with the system as a whole. 

Defendants are dealt with by the agencies that form part of the criminal justice 
system in a clearly defined order. The police system usually comes first, the 
exceptions being those cases where a prosecution is brought by an agency such 
as the local authority or the Post Office. The output from the police 
• operations, in terms of the number of persons prosecuted, largely determines 
the workloads of the other parts of the system. 

The magistrates’ courts are normally the next to deal with defendants after 
they have been charged or summonsed by the police. Changes in policy which 
determine the type of court that can try certain offences, or changes in the 
practice of defendants in electing a jury trial where there is a choice, affect the 
balance of workload between the magistrates’ courts and Crown Court. More 
appeals against conviction or sentence in the magistrates’ court will cause 
extra work for the Crown Court. If more fines are imposed by the Crown 
Court, extra work arises for the magistrates’ courts in collecting and enforcing 
payment. 

Between the workloads of the courts and the prison and probation systems, 
the most obvious link is sentencing practice; there are, however, less obvious 
interactions which arise from court delays. Increased delays in hearing cases 
cause increases in the population remanded in custody, and hence in the 
prison population as a whole. Increased delays in the courts will also 
necessitate more court appearances for those remanded in custody, and will 
increase the workload of prison and police officers in escorting prisoners to 
and from the courts. If courts hold extra hearings to cater for the demands, 
more prison staff are needed to staff the Crown Court and more police officers 
for the magistrates’ courts. Further, more cases being heard will increase the 
demand for reports from the probation service. 

Changes in the prison system, in factors such as remission or parole, are likely 
to affect the probation system in that they will vary the numbers of persons 
requiring after-care, whether mandatory or voluntary. There can be effects on 
the earlier parts of the CJS too. If earlier release from custody results in an 
offender re-offending sooner, he may re-enter the system more quickly, and 
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thus cause an increase in the number of persons prosecuted in subsequent time 
periods. Another interaction between the prison and probation service is the 
pre-release supervision which is given to those in custody; this forms a 
substantial part of the probation officer workload. 

The growing interest in the criminal justice system as a system brought an 
increasing awareness that the types of interactions described needed to be 
taken into account in forward planning. 1 he model was developed in response 
to this concern. 



Choosing the type of model 

It was first necessary to decide on the questions that a model would need to 
address. These fell into two groups. The first group consisted of questions 
about the effects that specific types of changes would have on the workloads of 
the individual agencies that make up the system. An obvious change would be 
an increase in the recorded crime rate; other changes would normally arise as ' 
matters of policy, for example in the criminal law, or as gradual variations in 
the practice of the police, the judiciary, the magistrates, or the defendants 
themselves. The second type of question was concerned with the effects of con- 
straints on resources. The model needed to be able to assess the deterioration - 
or improvement - in performance (necessarily measured in some fairly simple 
way) that would arise from resources being constrained while workloads 
increased, stayed constant, or decreased. 

The second type of question raised the problem of defining measures of the 
performance of different parts of the system. For the courts, the ‘waiting 
time’, ie the time that a defendant must wait before his case is dealt with, was 
felt to be an important measure for a number of reasons. First, undue delay is 
felt to be unfair to the defendant. Second, delays for those remanded in 
custody can cause increases in the prison population. Third, as Sid Butler 
points out in Chapter 13, there is some statistical evidence to suggest that the 
longer the delay before a Crown Court hearing, the more likely the defendant 
is to be acquitted. In order to take account of these delays, the model had to be 
capable of representing the courts as bottlenecks, at which backlogs of cases 
will form when defendants cannot be dealt with sufficiently quickly. 

For the prison system, overcrowding is perhaps the most important problem 
in that it causes stress to both prisoners and staff. The model had therefore to 
be capable of showing how the level of overcrowding might be increased or 
reduced as a result of changes that are made. This meant that the prison popu- 
lation had to be represented to a reasonable degree of accuracy, and had to be 
compared with the available accommodation to show where overcrowding 
was likely to occur. 
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The model required 

The idea of a model of the criminal justice system is not new. Of the previous 
work done in the United States, perhaps the best-known model is known by 
the acronym JUSSIM (Blumstein and Larson, 1969). Some trial use of 
JUSSIM II helped in clarifying the features that would be needed in the model 
for England and Wales. 

The model needed to be able to show the effects of constraints on resources on 
the waiting times of cases in both the magistrates’ courts and the Crown 
Court. If the cases that are ready for hearing at a particular court in a month, 
say, cannot be dealt with in that month, a backlog of cases will build up. (In a 
model, such a backlog is usually called a ‘queue’. These terms will be used 
synonymously in this chapter.) Ideally, the model would have included a 
straightforward relationship between the number of cases ready for hearing 
each month, the time taken to hear the cases, the resources available, and the 
length of the queue. The situation is, however, complicated by the many types 
of cases that require different average lengths of hearing time in court, and 
also by the priority that is given to certain cases, for example to those 
remanded in custody. An alternative approach in such situations is to use the 
technique of simulation. 

Simulation uses the power of a computer to reproduce the flows of work 
through the system over a given period of time. Individual or groups of cases 
are generated, and are made to take different paths through a simplified 
system in proportions that reflect actual practice. Resource constraints in the 
courts (ie courtrooms, magistrates, judges, recorders and court staff) can be 
represented, and have the effect of limiting the number of cases that can be 
processed - and hence passed on to the next stage - in a given time period. 
Delays which result from these bottlenecks in the system can be recorded, as 
also can various other statistics about the passage of the cases. Further, the 
prison population can be built up over a period of time, and account taken of 
changes in the rules regarding the time spent in custody on remand, remission, 
and parole. When a simulation has been developed which represents the 
historical situation sufficiently accurately, changes can be made to the 
simulated system - such as making different assumptions about the resources 
available - and the simulation repeated to observe the effects. 



Flows of defendants 

It was clear from the outset that the planned model would be fairly complex. 
There would, therefore, be practical advantages in subdividing it into a 
number of sections, which could be developed separately and later linked 
together. The obvious division was into sections corresponding to the main 
parts of the criminal justice system, ie the police, the magistrates’ courts, the 
Crown Court, the probation and the prison systems; each part has distinct sets 
of resources, and each is concerned in a different way with the handling of 
defendants. These sections are called the sub-models. 
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A further section was needed to provide the link between the main parts of the 
system. It was decided that this section - called the flow model - would record 
the details of all the defendants in the system, and would represent their 
passage between the police, the courts, prison and probation sections. Factors 
to be recorded would include age, sex, and offence, together with the stage that 
the defendants had reached in their contact with the system, and the time that 
they had waited at that stage. The shaded sections of Figure 4: 1 show the parts 
handled by the flow model. 

The advantage of this approach was that all the parts of the model that 
required detailed data on defendant characteristics were grouped together in 
the flow model. The main data source for information on defendants was the 
Home Office court statistics database, which is compiled by the Home Office 
Statistical Department from data supplied by the police, and is used to 
produce the published volumes of Criminal Statistics. 

A simulation works in cycles. A time period is chosen and a certain sequence 
of events is assumed to take place within this period. When the calculations for 
one period are complete, the calendar is assumed to be put forward by a 
month, the next period starts, and the model cycles back to the first event 
again. As the model cycles through a series of time periods, records are kept of 
important measures such as the queue lengths for courts, the prison 
population and the number under supervision. In the model that was 
developed, a time period of four weeks was chosen: hence a run of 65 time 
periods would correspond to five years of real time. In using the model, such a 
period would usually correspond partly to the past and partly to a projection 
into the future. During each time period, the model would then go through the 
following series of steps that are illustrated in Figure 4:1. 

Events in a cycle 

At the beginning of a cycle, the police sub-model estimates the number of 
defendants that are prosecuted in the period on the basis of assumptions about 
the crime rate and other factors which will be described later. 

During the cycle, defendants are grouped at four points according to the stage 
they have reached in their involvement with the system (shown by circles in 
Figure 4:1). On first entering the system after prosecution by the police, 
defendants are added to those that entered the system in previous cycles and 
are waiting (at stage I) for hearings in magistrates’ courts. As the cycle 
progresses, they might be moved between stages or might stay at the same 
stage until a later time period. 



Next, the magistrates’ courts sub-model decides how many defendants can be 
dealt with during the four week period, and an assumed pattern of sentences is 
applied to the proportion found guilty in these court hearings. Some of those 
dealt with will be committed for trial at the Crown Court; others are tried 
summarily and committed to the Crown Court for sentence, or appeal to the 
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Figure 4:1 Structure of the model 

33 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MANAGING CRIMINAL JUSTICE 



Crown Court against conviction or sentence (these are all transferred to stage 
II); others are tried summarily and give custodial or supervisory sentences 
(transferred to stages III and IV respectively). The remainder, that are dealt 
with by the courts in other ways, will leave the system. 

The Crown Court sub-model performs a similar function in determining how 
many committals for trial or sentence or appeals can be dealt with in the 
period. 

Next, the prison sub-model processes the defendants at stage III, that is, those 
that are in prison. Decisions are made about the numbers to be discharged and 
paroled in the current time period, and the appropriate numbers are then 
removed from stage III. A proportion of those discharged will require after- 
care and are added to the population at stage IV. 

Crime and recidivism 

A major problem was the measure of crime that should be used as input to the 
police sub-model. Ideally, it would have been desirable to start from a 
hypothetical figure of the ‘true’ level of crime. However, in practice, it seemed 
that the only feasible method of approach was to start with figures for 
recorded crime. 

A related problem was the extent to which the recorded crime figures used by 
the model in one period of time should depend on the reoffending patterns of 
those discharged from the system in previous periods. Some work was done on 
the topic of recidivism at an early stage in the project but the conclusion was 
that more data would be required than was available. (Phillpotts and 
Lancuckfs 1979 follow-up study of 5,000 offenders was looked at here.) It was 
therefore decided that the recidivist element should be omitted in the first 
instance. 

As the model was developed, the input to the police section would then be a 
crime rate which might be either a historical figure, a projection from 
historical figures, or a hypothetical rate such as a percentage increase. It was 
recognised that, when the model was used to explore certain types of system 
changes (such as reductions in lengths of prison sentences), suitable adjust- 
ments would need to be made to the projections to allow for the possible 
effects of recidivism. 

Detail in the flows 

In developing the model, important decisions had to be taken on the amount 
of detail that was needed at each stage, and how the 43 police forces, over 600 
magistrates’ courts, 92 Crown Court centres, 140 prison establishments and 
56 probation areas should be grouped. Decisions were made for each agency 
on the number of groups that were necessary to refect real differences of 
practice. For police forces and probation areas, which are county based, 
divisions between metropolitan counties and non-metropolitan counties were 
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judged to be necessary. For the Crown Court and the prison system, which are 
organised on a geographical basis into six circuits and four regions, it seemed 
appropriate to retain these divisions. For the magistrates’ courts, the obvious 
differences of practice seemed to be related more to size of the court than to 
any geographical factors. Hence large urban courts had much in common, as 
did small rural courts. 

A consequence of the different groupings made for each system is that the 
flows of defendants have to be regrouped at several different stages during a 
model cycle. Hence defendants divided by police force group when prosecuted 
by the police, must be regrouped into five magistrates’ courts groups before 
stage I (of Figure 4:1). Similarly, they are regrouped into six Crown Court 
circuits before stage II. 

Use of resources - the sub-models 

In the overall plan for the model, the appropriate sub-models were to record 
the resources of the police, courts, prison and probation systems. These were 
also to model the relationships between the resources used and the defendants 
processed. 

The police sub-model 

The main function of the police sub-model was to decide the number of 
defendants that were to be prosecuted in each four weekly time period. 
Account had to be taken of the recorded crime rate, the level of police 
resources available (in terms of manpower and possible overtime) and also the 
various policy options that were relevant. One important policy factor 
concerns the proportion of effort devoted to different tasks, for example, 
criminal investigation, traffic policing and uniformed patrolling; a second 
concerns policy on the choice of whether to prosecute or caution, or, in the 
case of motoring offences, between prosecution, written warnings or other 
possible deterrent action. 

An actual or hypothetical total police budget needs to be supplied as input to 
the police sub-model for each year of the run. In each simulated year this total 
budget is divided between the different types of police manpower, overtime, 
and goods and services, and gives rise to the total man hours available for each 
of the main functions: ie CID, traffic, uniform branch, and administration. 

Obtaining the necessary relationships between the police manpower devoted 
to crime detection and the number of persons prosecuted caused some 
problems. After initial attempts at an approach based on the difficulty of 
detection of crimes (using work by Crust, 1975, and Steer, 1980) a fairly simple 
approach was adopted, based on research by Burrows and Tarling (1982). In 
this, the ‘clear-up’ rate for each offence group depends on the current work- 
load of the CID or uniform branches (in terms of the crimes per officer), the 
crime mix, and the police strength per head of population. For summary and 
motoring offences, relationships were derived between the numbers of 
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offences reported and the police strength in the uniformed and traffic 
branches (Reeson and Vicary, 1982). More detail about the police section of 
the model is given by Barton (1984). 

Magistrates’ courts sub-model 

The magistrates’ courts’ section was designed to carry out two main functions: 
to determine the number of cases that can be dealt with in each time period 
when fixed court resources are assumed; and to estimate the extra staff and 
courtrooms that would be needed if the workload increased. For either 
function, current or improved standards of efficiency in the use of resources 
were to be assumed. 

To carry out the first of these functions, the model estimates, from the 
assumed resources, the court sitting time that is likely to be available to hear 
cases; the resources consist of the numbers of magistrates, court clerks, other 
court staff and courtrooms. The sitting time is divided between adult, juvenile 
and domestic hearings, and a proportion of the adult and juvenile time is 
allocated to contested cases. 

The next task is to estimate the court time that would be needed to hear the 
cases that are waiting. Assumptions are made (on the basis of research studies 
that were carried out) about the number of times that defendants are 
remanded before the final hearing, and about the length of time required in 
court to hear cases of different types. 

In calculating which defendants can be dealt with in the current period, 
account must be taken of the relative priorities accorded to different types of 
cases. A proportion of these are assumed to be dealt with on first appearance, 
and some priority is given to these: otherwise priority is allocated on the basis 
of the length of time the case has waited, whether the defendant is in custody, 
and the category of offence (indictable/triable-either-way, summary/non- 
motoring and motoring). The handling of priorities caused some difficulty in 
developing the sub-model; no simple priority rules proved to be adequate in 
representing current practice. A solution was found whereby a set of priorities 
was applied to a percentage of the waiting cases, then applied again to a 
further percentage, and so on. In this way no one category of case is always 
accorded the lowest priority. 

To estimate the increases in court staff that would be required to cope with an 
increasing workload, statistical relationships were derived which relate the 
staff in individual courts to the workloads of the three categories of offence. 
To estimate the extra courtrooms needed, the hearing time required to hear 
the waiting cases (for each court group) is divided between the individual 
courts in the group in proportion to the annual workload, and compared with 
the number of courtrooms available. If more than 1,000 hours per courtroom 
per year would be needed for any court, a new courtroom is judged to be 
required. Improvements in efficiency can be included by increasing the length 

36 

Printed image digitised by the University of Southampton Library Digitisation Unit 



MODELLING THE CRIMINAL JUSTICE SYSTEM 



of the court sitting day, or by decreasing the hearing times of cases in the 
smaller courts to nearer those of the larger courts. 

The magistrates’ courts sub-model probably suffered the most from shortage 
of data. Some parameters had to be estimated, so these were based on the 
judgement of those involved with the system, or on practice in a small sample 
of courts. One approach which was adopted in dealing with such gaps was to 
vary the estimates when running the model to see the effect that small 
increases or decreases would have. More detail of the sub-model is given in 
Rice (1984). 

Crown Court sub-model 

The Crown Court sub-model performs a similar function to the magistrates’ 
court sub-model; it does however work in terms of ‘cases’ rather than 
defendants, which means that appropriate conversions of the flows have to be 
made when entering and leaving it. The sub-model estimates the number ol 
cases that can be dealt with in each time period when there are fixed, and 
therefore limited, resources. The resources include high court and circuit 
judges, recorders and members of the administrative staff, and also the 
numbers of courtrooms available. 

Again, an important feature of the sub-model was found to be the scheduling 
of cases and the priority given to those remanded in custody. A simple priority 
system was devised in which the highest priority was assigned to those in 
custody, and the next highest to the length of time that the case had waited. 
This meant that a case involving a defendant remanded in custody would be 
heard before a case involving a bailed defendant, regardless of the relative 
time each had waited. However, when the model was run with this scheduling 
system, more priority seemed to be given to defendants in custody than was 
the case in recent years. Because of this, an alternative priority scheme was 
included as an option, whereby the highest priority is given to the length of 
time the case has waited, and whether the defendant is in custody or on bail is 
considered next. These two alternatives give extremes within which the real 
situation lies. 

A related area of some uncertainty was the minimum waiting time that a case 
must wait before it could be heard in the Crown Court. If the model was to be 
able to show the effects of changes in resource levels, it had to be capable of 
handling the situation in which there were more than adequate resources, and 
so the waiting time for hearings is sharply reduced. In such a situation, 
allowance must be made for the preparation time that cases will need before 
the Crown Court hearing. This was particularly difficult to assess when 
waiting times were fairly long, and when there was, as a result, little pressure to 
prepare cases quickly. Hence, rather arbitrary values were initially assumed 
which were based on waiting times in different circuits. Runs of the model 
have shown, however, that the minimum waiting time is important when 
absolute priority is given to custody cases. When the second method of 
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scheduling is used, ie when the length of time waiting is the main criterion for 
priority, the preparation time is only important when increased Crown Court 
resources are assumed. 

Prison sub-model 

The task of the prison sub-model was to reproduce the numbers in custody, 
either on remand or sentence, in each time period. The prison population 
obtained in this way was then to be compared with the number of prison 
places assumed to be available so that measures of overcrowding could be 
obtained. 

The population remanded in custody (the ‘remand population’) in each time 
period is taken directly from the numbers waiting for hearings'in either type of 
court, in custody. The population of sentenced defendants in custody is built 
up from the numbers given custodial sentences, by both magistrates’ courts 
and the Crown Court, the expected distribution of the lengths of sentences, 
and such factors as the percentage given parole and the level of remission 
assumed. Account is also taken of the time defendants have spent in custody 
on remand. 

The sentenced population is later divided into groups which correspond to the 
four security categories in each of the four prison department regions; and 
each group is compared with the number of prison places of the same category 
in the same region. Each training prison is regarded as having a maximum 
level of overcrowding depending on its design, whereas local prisons have no 
such limit. Local prisons are assumed to house those in each group for whom 
there are no places in training prisons in addition to those with short sentences 
and those remanded in custody. Where possible, overcrowding is levelled out 
between training prisons in a region and the local prisons, when account is 
taken of the maximum levels mentioned above. In this way measures of over- 
crowding are obtained in each region. 

Users of the model may assume that one or more new prisons will be built in a 
specific year of the run; these must be given security categories and sizes. The 
effect of the extra capacity on the overcrowding in the region can then be 
shown. 



Running the model 

The model will normally be used to reproduce the working of the system over 
a number of past years, and then to project forward into the future. Assump- 
tions must be made on how certain elements of the data used in the run are 
likely to change in future years. Changes are likely in the amount of work com- 
ing into the system; the resources available to it; the percentage of defendants 
electing jury trial; the percentage of defendants remanded on bail rather than 
custody; and the percentage of defendants given specific sentences. 
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One approach is to use projections based on recent trends in these factors; this 
requires the data to be kept up to date. Alternatively, arbitrary assumptions 
can be made about factors that will or will not change in future years. This 
second approach should be useful in exploring the relative magnitudes of the 
effects of specific types of change on the workloads, and hence the resource 
- needs, of other parts of the system. In this way the model is used as a tool for 
exploring the interdependence between the different sections of the system 
rather than as a direct predictor of future events. 



Types of change 

Three broad types of changes can be considered. The first concerns changes in 
the volume of work entering the system; the second, changes in the type of 
work that arises or in the way that this is handled; and the third, changes in the 
resources available in any or all of the constituent parts of the system. 

The volume of work entering the system can be changed in a number of ways. 
The volume of serious crime for each year of a run is one input to the model 
and so can be changed directly. Changes in the number of summary and 
motoring offences dealt with are assumed to arise from changes in police man- 
power strength. Also, changes in policy can be made in the police sub-model 
which can cause more or less use to be made of prosecution as compared with 
cautions or written warnings, which will in turn affect the volume ot business 
entering the courts. Hypothetical changes in the volume of non-police 
prosecutions can be made as required. Alternatively, the police sub-model can 
be bypassed and assumptions made about changes in the volume ol 
defendants prosecuted for the three main categories of offence each year. This 
determines the workload of the magistrates’ courts directly. The examples of 
model runs shown later in the paper are of this last type. 

The second type of change relates to the offender, the type of offence, and the 
way in which the offender is dealt with. Changes might be made relating to any 
combination of these categories. For example, the proportion of offences 
committed by specific age or sex groups might be assumed to change; the 
volume of recorded crime might remain the same but the mix between 
different categories of offence might change. Decriminalisation can be con- 
sidered by selecting the relevant specific offences and causing no proceedings 
to be taken on these. Other possible changes lie in the rights of the defendant 
to elect for Crown Court trial for specific categories of offence; the practice of 
courts in remanding cases in custody or giving bail; and in the practice of 
defendants in pleading guilty or not guilty. The effects of changes of practice 
by the courts in the listing of cases can also be studied. An obvious example 
would involve giving more or less priority to custody cases to assess the likely 
change in the remand population. 

The model can also be used to look at some of the effects of changes in sentenc- 
ing practice. In relation to custodial sentences, changes in the lengths of 
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sentences can be explored, as can changes in the practice of imprisonment of 
fine defaulters or civil prisoners, and in the remission or parole factors. Conse- 
quent changes in the prison population would usually be calculated. A slightly 
different approach would be to use the model to look at the changes in 
sentence length that would be needed to reduce the prison population by a 
given amount. 

The third type of change concerns the resources available in the system and the 
efficiency with which these are used. In the courts area, insufficient 
magistrates or judges, court clerks or courtrooms will cause queues to 
increase, unless courts are assumed to become more efficient by sitting longer 
hours or increasing the throughput of cases. In the prison section, shortages of 
places will cause the model to show increased overcrowding, to some extent in 
the training prisons, but mainly in the local prisons. If sufficient staff are not 
available for new prison establishments, these will not be opened. In the police 
area, the model assumes that increases in manpower will cause marginal 
increases in the clear-up rate for serious crime and will cause more traffic and 
summary offences to be processed (on the basis of the statistical relationships 
described earlier). 

Examples of model runs 

In this section, a number of runs of the model will be described as illustrations 
of how it might be used. Some results from these are shown in Figures 4:2, 4:3 
and 4:4. The runs assume that a number of arbitrary changes are made to the 
system. These changes are based on the situation in 1980, and are assumed to 
take place in the five year period following this; when only one change is made, 
for example a decrease in motoring cases, this is assumed to be made in the 
first year after 1980 and to remain the same for the following four years. It 
must be emphasised that these changes are not forecasts , but are hypothetical 
changes which are made for the purpose of studying the extent to which 
increasing workloads can be partially offset by other changes in the system. 
Three types of change are considered: changes in workload, changes in 
resources available, and changes in the rules regarding committal to the 
Crown Court. It is assumed that there are no increases in efficiency in the 
courts; that is, the lengths of the sitting day and the rates of throughput of 
cases are assumed to be the same as in 1980. 

The changes made in the runs are as follows. 

Run A - an increase in the persons prosecuted for indictable/triable-either- 
way offences each year of 10 per cent of the previous year’s level; 

Run B - run A increase with a decrease in the persons proceeded against for 
motoring offences to 80 per cent of the 1980 figures for all the following 
years; 

Run C - run B changes plus an increase in magistrates’ courts’ resources by 
2 per cent per year after 1980; 
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Figure 4:2 Magistrates’ courts backlog 

Percent 




Model run 



Figure 4:3 Crown Court backlog 
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Figure 4:4 Remand population 
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RunD - run C changes with a reduction in committals to the Crown Court 
for trial for offences of theft to 50 per cent of the 1980 figures. (This would 
be achieved by making theft a summary offence when the value of the 
property stolen was less than some fixed amount.) 

Most of these changes have been deliberately chosen to be large, on the 
grounds that the effects of such changes are easier to see and interpret in 
learning about the best use of the model. 

The effects of change 

Figures 4:2 and 4:3 show the effects of the changes in the fifth year of the run 
on the queues for the courts. In this year, there is an assumed increase in 
persons prosecuted for indictable/triable-either-way offences of 61 per cent of 
the 1980 level. The percentage changes from the 1980 levels are shown. 

In run A, the number of defendants waiting for hearings in the magistrates’ 
courts has increased by over 500 per cent over the 1980 figure. Because there is 
such a build-up of waiting cases at the magistrates’ courts, the effect on the 
Crown Court is much less. Some extra cases do filter through, however, 
causing an increase of about 100 per cent over 1980 in the waiting cases by the 
fifth year. 

Runs B and C show the effects of other options for reducing the magistrates’ 
courts’ queues. First, a 20 per cent reduction in the level of motoring offences 
is assumed: this reduces the backlog increase (from over 500 percent in run A) 
to about 200 per cent. Then, an annual increase of resources of 2 per cent per 
year is assumed (run C), together with the 20 per cent reduction in motoring 
offences; this reduces the backlog increase from 1980 to about 40 per cent. 

As the queue of cases is reduced in the magistrates’ courts (in runs B and C), 
more defendants charged with indictable/triable-either-way offences will 
have their cases heard. As a result, there will be more committals for trial, and 
the backlog of the Crown Court will start to rise. Figure 4:3 shows the 
increases in the Crown Court backlog which result from the increased 
throughput in the magistrates’ courts. When the increase in magistrates’ 
courts’ queues was 40 per cent in run C, the Crown Court backlog increased to 
240 per cent. 

Run D shows the results of attempts to reduce the Crown Court backlog by 
changing the rules on committals for trial. If it is assumed that the number of 
committals for theft is reduced by half of the 1980 figure, a much larger change 
is seen. The backlog now becomes just over 100 per cent of the 1980 value. 

The remand population 

The next point of interest is the effect that the changes described above would 
have on the remand population. This population will be considered in two 
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parts: those waiting for hearings at magistrates’ courts, and those waiting for 
hearings at the Crown Court. 

For the first group, the results of the runs are fairly straightforward: the 
population in the fifth year is shown in Figure 4:4 (unshaded). From a starting 
value in 1980 of about 2,700, the population increases sharply in run A to the 
height of 34,400; this corresponds to the 500 per cent increase in the 
magistrates’ court backlog in Figure 4:2. T he population is reduced to 1 8,000, 
and 6,600 in runs B and C, and remains at the same level in run D. It does, 
therefore, follow the same pattern as the queues for the magistrates’ courts’ 
hearings, but the increases over 1980 are about twice as high. This is probably 
because custody cases are not given the highest priority in the magistrates 
courts in the model. Cases that are dealt with on first appearance are given 
some priority, and so are bail cases with long waiting times. 

The second part of the remand population, consisting of those awaiting a 
Crown Court hearing, varies with the assumptions made about priorities in 
the Crown Court and the minimum preparation time for cases (as mentioned 
earlier). The results of two alternative sets of hypotheses are shown in Figure 
4:4: namely, that custody cases are given absolute priority over bail cases; and 
the second, that priority is given to cases that have waited the longest. 

In the first case (I), the populations produced by the model are shown in 
Figure 4:4. From a figure of 3,800 in 1980, there is a rise to 4,500, 4,600 and 
4,800 in runs A to C, and then a small decrease to 4,600 again in run D. This 
means that, while the number of outstanding cases in the Crown Court rises by 
240 per cent in run C, the part of this backlog in custody only rises by a small 
amount (about 25 per cent). It seems in fact, that with these priority assump- 
tions, the level of the population is determined largely by the minimum 
preparation time. It would then need an extraordinarily high increase in work- 
load to raise the population far above this level. 

If the alternative option is assumed (II), ie that priority is given to those that 
have waited the longest (custody cases only being given priority over those 
cases that have waited the same time) a very different pattern emerges. The 
extra population is shown in Figure 4:4. The population in custody waiting for 
Crown Court hearings rises from 4,400 in 1980 (slightly higher than the actual 
level) to 1 1,000 in run A, and further to 13,400, and 15,300 in runs B and C. 
With the committal change in run D, the population increased to the lower 
figure of 9,600. The pattern of increases here follows the increases in the 
Crown Court queues, and is marginally higher for most runs; this is wnat 
might be expected from the assumption made about priorities. The minimum 
preparation time here does not appear to be important. 

These runs indicate some of the effects of reducing workloads, reducing 
committals, and increasing resources on the size of the remand population. 
The priority given to custody cases in scheduling court hearings is seen to be 
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important. The work done suggests that for both magistrates’ courts and 
Crown Court, there is scope for giving higher priority to custody cases in this 
respect. The minimum time required to prepare cases will then operate as a 
restraint on reducing the remand population. Future research could therefore 
be directed towards identifying factors which affect this preparation time. 



Summary 

A model of the criminal justice system has been developed and is operational 
except for the probation section. It can be used to look at some of the effects of 
changes of policy in one part of the system on the workloads and needs for 
resources in the other parts. 

It repiesents the passage of defendants through the police, magistrates’ courts, 
Crown Court and prison systems by simulating their progress through a series 
of stages over a number of years. The resources needed to deal with the 
defendants are estimated at each stage. When resources are insufficient in the 
courts to handle the waiting cases, backlogs or queues build up. Defendants in 
these queues who are in custody form the remand population. 

The model was constructed using data from 1979 and 1980 and reproduces, 
broadly, the behaviour of the system in these years. Updating the detail of the 
data beyond 1980 has not yet been attempted. Projecting the running of the 
system forward to other years is achieved by using projected crime rates, or by 
postulating specific changes in crime rates or in the volume of cases to be 
prosecuted in the courts. 

Some examples are shown which illustrate the use of the model. A high 
increase in workload is first postulated, and then other changes are made to 
offset its effects on the delays in the courts and on the remand population. 
Application has shown also how the remand population varies with the 
assumptions made about listing priorities in the courts and the minimum 
preparation time for cases \ it suggests that there is scope for giving more 
priority to custody cases. 
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5 Magistrates in the pre-trial 
criminal process 

KEN LIDSTONE 
Introduction 

Interdependence suggests independent components working together, each 
relying to some extent on the other but each independent of the other. 
However, when the efficient operation of the criminal justice system depends 
upon the interaction between and the interdependence upon the component 
parts of that system; and its effectiveness as a system of justice depends upon 
the independence of some of those parts from other parts; there is a danger 
that too great an interdependence can lead to a loss of independence. This is 
the particular danger affecting the role of magistrates in the pre-trial process. 
They are in theory a safeguard against the abuse of the process of prosecution 
or the arbitrary exercise of police powers. Thus the public depend upon 
magistrates to protect them against such abuse and the police rely upon 
magistrates both to ensure that cases deserving of prosecution are in fact 
prosecuted and to ensure that police powers can be exercised in proper cases. 
Magistrates must also, in the present system, rely upon the police to ensure 
that their workload is kept within reasonable bounds. As is suggested in the 
previous chapter it is in fact the police who make the prosecutorial decisions 
which affect the workloads of the courts. However, in theory it is the 
magistrates who are the masters of their workload for it is they who are the 
‘gatekeepers’ to the criminal justice system, deciding which cases will or will 
not be prosecuted, examining informations laid by the police and other 
prosecutors and deciding whether or not a summons will issue ordering a 
person to appear before them to answer the accusation. They are therefore, in 
theory, a safeguard against the citizens being dragged before a court on insub- 
stantial evidence but in fact a study of the actual operation of the summons 
procedure (Lidstone, 1983) reveals that it is a purely administrative process, 
not the judicial act which it may once have been. In fact it is the police upon 
whom the magistrates’ courts must depend to keep their workload within 
reasonable bounds. Further, the safeguard represented by the requirement 
that the police obtain the authority of a magistrate’s warrant or order before 
taking certain actions has been undermined by a lack of independence; by too 
great a dependence upon the police and by the growth of common law powers 
shortly to be replaced and extended by statute, which enable the police to act 
on their own authority. 

This chapter looks at the role of the magistrate in the issue of process, the issue 
of warrants to search premises and the issue of fingerprint orders, and 
considers the changes in their role and the interdependency of the magistrates, 
the police and the prosecutor in the light of the Prosecution of Offenders Bill 
and the Police and Criminal Evidence Act 1984. 
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The issue of process 

The laying before a magistrate of an information alleging an offence and the 
issue by magistrates of a summons requiring the alleged offender to attend at a 
court to answer the accusation was described by Donaldson L,J. in R v 
Gateshead Justices ex parte Tesco Stores Ltd [ 198 1] 1 as ‘a constitutional safe- 
guard of fundamental importance’ even though it was recognised that the 
majority of prosecutions are brought by experienced and responsible 
prosecuting authorities. The Royal Commission on Criminal Procedure 
(1981) had earlier described the consideration of an information by 
magistrates as a ‘virtual dead letter in practice’ and proposed its removal. 
Observation of the process in three magistrates’ courts showed that the 
procedure was entirely administrative with no consideration of the substan- 
tive offence alleged and no refusal of an application for a summons from the 
police or other authorised prosecutor. Ninety-seven per cent of magistrates 
interviewed had never refused an application for a summons and the 3 pdr cent 
of refusals were ail in respect of prosecutions by private individuals. Magis- 
trates fell into four broad categories. Those who trusted the clerk to check the 
information and who signed without more ado; those who signed in the belief 
that they had no discretion to refuse to do so; those who recognised that even if 
a discretion existed, which they doubted, there was insufficient information 
upon which to act; and those who trusted the police not to bring frivolous 
prosecutions and therefore signed everything. 

The ‘judicial act’ represented by this process is clearly a myth and is accepted 
as such by all within the system. In those courts which had been computerised 
the human element had been reduced to a minimum, even the signature of the 
clerk, acting as a justice of the peace, may be applied mechanically; while in 
the non-computerised courts stipendiary and lay magistrates laboriously 
signed batches of summonses giving no consideration to the offence alleged 
and whether it should be prosecuted. The only occasion on which such 
consideration was given was the application by private individuals for a 
summons, usually alleging common assault 2 . In this respect the magistrates 
were playing the role assigned to them in the nineteenth century before the 
modem police forces were created. Then they were the ‘professionals’ 
checking the excesses of the lay prosecutors; today the roles are reversed, lay 
justices are, in theory, expected to check the excesses of a professional 
prosecutor. Whether in committal proceedings or in the issue of a summons, it 
is asking a lot of lay justices that they review the decisions of the professional 
police officer or solicitor. Add to this a huge volume of applications for 
summonses for offences which often admit of no defence, which contain only 
the barest factual information about the offence and therefore raise no 
evidential issues and provide little scope for the exercise of any discretion to 

1. 1 All ER 1027. ~ 

2. The Prosecution of Offences Bill places no check on the initiation of prosecutions by persons 
other than the police. While the Crown Prosecutor may take over such a prosecution and drop it, 
the initial check will continue to be the magistrate. 
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refuse to issue a summons 3 and one sees the ‘constitutional safeguard’ of the 
judicial scrutiny of informations for what it is: a historical excrescence which 
is of no value to the present system. 

The creation of a Crown Prosecution Service by the Prosecution of Offences 
Bill, which is before Parliament at the time of writing, creates a new area of 
interdependence but fails to deal with the means of initiating proceedings and 
may not provide an effective filter for cases coming into the magistrates’ court. 

It is clear that the means of initiating proceedings must be separate from the 
means of filtering out certain cases. The Royal Commission on Criminal 
Procedure, having recognised that the judicial scrutiny of informations laid by 
the police was an ineffective check on their discretion to prosecute proposed 
that it should be replaced with a single procedure incorporating both the 
summons procedure and the arrest and charge procedure 4 . No action has been 
taken on this recommendation but it is implicit in the Prosecution of Offences 
Bill that the procedure for initiating prosecutions is separate and distinct from 
any check on prosecutorial discretion. The ‘responsibility for the propriety of 
taking so serious a step as to require the attendance of a citizen before a 
criminal court’ 5 which is under the present procedure a judicial responsibility, 
is to be shared by the police, who will continue to initiate proceedings, as in 
practice they do now, and to decide whether to caution or take no further 
action. If they decide to initiate a prosecution the case will be handed over to a 
Crown Prosecutor who may decide to discontinue the prosecution in 
appropriate cases. The relationship between police and prosecuting solicitor 
was identified as crucial to the efficient running of the criminal justice system 
by research conducted for the Royal Commission (Weatheritt, 1981). The 
relationship between the Crown Prosecutor and the magistrates’ court will be 
no less crucial. Magistrates and their clerks have never been able to control the 
input into their courts, yet given limited resources some control over that 
input is vital to the efficient running of those courts and to the effective 
administration of justice in this country. The Prosecution of Offences Bill 
gives the Crown Prosecutor the power to discontinue any proceedings in a 
magistrates’ court without the consent of the court. This is an important and 
necessary power but it is likely to be exercised rarely given the inevitable bias 
in favour of continuing a case once started, and then only in respect of those 
cases which the Crown Prosecutor believes should have been dealt with by 
way of a caution or no prosecution. This will operate as an additional filter, 
keeping out of the courts the minor cases which can be dealt with otherwise 
than by a prosecution. There are, however, many offences in respect of which 
a caution or no prosecution will not be appropriate and which are deserving of 
a monetary penalty. In such cases the Crown Prosecutor has no alternative; he 



3. There are some rather weak authorities which suggest that magistrates do have a discretion to 
refuse to issue a summons, and thereby act as a check on the abuse of the prosecutorial power, but 
it is now probably confined to refusal on those occasions when the application is considered 
vexatious or trivial. 

4. 1981 Cmnd. 8092 paras. 8.2 to 8.5. 

5. R v Gateshead Justices at 1029. 
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must prosecute. But in failing to provide for some alternative to prosecution 
the Prosecution of Offences Bill fails to appreciate the future dependency of 
the magistrates’ courts upon the Crown Prosecutor as a means of controlling 
the input into the criminal justice system and misses a golden opportunity to 
provide for a radical alternative to prosecution. In many continental jurisdic- 
tions minor offences may be dealt with under some form of ‘penal order’ 
scheme under which a prosecutor is empowered to fix a monetary penalty to 
be paid as an alternative to prosecution. The order, if accepted or not 
responded to within a specified period, is treated as a fine imposed by a court 
and, where necessary, recorded as a conviction 6 . In Scotland the Stewart 
Committee (1983) has recommended that the Procurator Fiscal be 
empowered to offer such ‘fines’ as an alternative to prosecution. As in 
continental jurisdictions the alleged offender can choose instead to have the 
case heard before a court. Powers to offer mitigated penalties as an alternative 
to prosecution already exist in respect of certain revenue offences 7 . Powers to 
compound criminal proceedings applies only to offences under the Customs 
and Excise legislation, and under the VAT code, and does not extend to 
offences in relation to VAT at common law or under the Theft Acts 1968 and 
1978. However, the 1985 Finance Bill will extend the powers of the Customs 
and Excise by giving them the power to impose financial penalties without 
reference to the courts in respect of all but the more serious offences in respect 
of VAT. Penalties will be up to 100 per cent of the amount of tax involved in 
the case of the more serious offences and up to 30 per cent in respect of the less 
serious breaches. The Bill will provide for a defence on the grounds that the 
taxpayer exercised ‘all due diligence and had a reasonable excuse for failing to 
comply with the VAT law’ which will mean that many alleged offenders will 
still appear before the courts but a significant number of cases will, never- 
theless, be removed from the trial process. Such powers may readily be 
extended to include other revenue gathering offences, for example, failure to 
obtain a television licence 8 and other minor offences, conviction for which 



6. See for example the Petty Infraction Code in West Germany summarised at Appendix I of the 
Royal Commission on Criminal Procedure’s Research Report No. 10, Prosecutions by Private 
Individuals and Non-Police Agencies (1980). 

7. The Customs and Excise Management Act 1979,$. 152 gives the Inland Revenue the power to 
offer a mitigated penalty and the Vehicle (Excise) Act 1971 gives the Minister of Transport a 
similar power in respect of vehicle excise duty. 

8. For a study of the sentencing of TV licence evaders and a discussion of some of the issues 
involved in a mitigated penalty scheme for such offences, see Softley, TV Licence Evasion, Home 
Office Research and Planning Unit Bulletin No. 18 (1984). Future research may indicate to what 
extent increases in taxation and licence fees lead to greater evasion and thereby to an increase in 
the workload of the courts. 
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would only justify a monetary penalty 9 . This could remove from magistrates’ 
courts up to 50 per cent of the present workload of cases, all of which raise no 
justiciable issue and which contribute significantly to the reputation of the 
courts as impersonal ‘conveyor belts’ dispensing fines rather than justice. The 
removal of such cases would free the court of what is often in truth an 
administrative chore and leave them with more time to deal with those cases 
which contain justiciable issues and are worthy ot their attention. 



Magisterial authorisation of police actions 

English law has always had high regard for the sanctity of the person and his 
property. In the pre-trial process this is reflected in the requirement that the 
police obtain judicial authority for certain actions when the citizen does not, 
or may not, consent: in particular the issue of an order permitting fingerprin ts 
to be taken or a warrant authorising entry to and search ol premises, by force 
if necessary. In theory the ‘warrant safeguard demonstrates the inter- 
dependence of the magistracy and the police and the dependence of the public 
upon the independent judicial officer balancing the needs of the possibly over- 
zealous police officer against the privacy of the individual and doing justice to 
both and to society by permitting the police to act in those cases in which there 
are good grounds while denying them the power to do so when there are not. 
Unfortunately the reality is different. The role of magistrates has been under- 
mined by police practices, by developments in the law, by the professionalism 
of the police and by the virtual surrender of their independence by magistrates 
who passively accept their ineffectiveness as a safeguard. 

The issue of fingerprint orders 

Section 40 of the Magistrates’ Courts Act 1980 permits a magistrates’ court to 
order the fingerprint of a person appearing before the court charged with an 
offence, or answering a summons alleging an imprisonable offence to be taken 
by a constable using such reasonable force as is necessary. The section 
suggests a court acting in its traditional role as a buffer between the individual 
and the state represented by the police; giving impartial consideration to the 
reasons for requiring fingerprints and thus protecting the citizen. However, 
research revealed that no applications were made in three courts over a three 
month period of observation and 83 per cent of magistrates questioned had 
not been asked to issue a fingerprint order in the past twelve months 10 , yet a 



9. The fining of motorists in breach of road safety requirements to maintain their vehicles may be 
counter-productive if the reason for the lack of maintenance is lack of money. The exercise of a 
discretion not to prosecute by some police forces, conditional upon the motorist effecting the 
repair within a stated period, may be more effective as a road safety measure. If police have such a 
power why not give a Crown Prosecutor a similar power to offer repair as an alternative to 
prosecution? 

10. The study involved only adult courts. The 17 per cent of magistrates who had issued finger- 
print orders in the preceding 12 months included a number of those on the juvenile panel. 
Applications in respect of juveniles are more numerous given the protection afforded them on 
arrest which makes it harder to bluff them into consenting. 
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study of police charge sheets and arrest records for the same periods showed 
that all persons arrested and charged, or summonsed for an offence 
punishable with imprisonment, were in fact fingerprinted and photographed. 

The reasons for the lack of magisterial involvement in this area were not hard 
to find. The police as a body did not see the taking of fingerprints as an 
infringement of liberty, rather they saw it as a routine police operation to be 
carried out in respect of recordable offences, that is all those offences for 
which the Central Record Office record fingerprints. Systematic observation 
of the procedure in police stations was not possible but brief observation and 
considerable discussion with those responsible for the procedure, served to 
emphasise the routine nature of the procedure which appeared to be accepted 
as such by persons arrested who generally acquiesced in the process. Those 
who did not were generally persuaded to do so, not least by the fact that finger- 
printing and photographing was usually the last stage in the procedure before 
being released on bail. On the rare occasion in which an application to 
magistrates appeared to be necessary, an application was prepared but was 
seldom made, the person usually being persuaded of the inevitability of the 
application being granted and therefore ‘consenting’. 

Here one sees the police acquiring independence from the magistracy by their 
practice, aided and abetted by the ignorance of the average suspect. If 
statutory safeguards are to be effective then one must be aware that a system 
of statutory interdependence can quickly be subverted by such practices. So 
far as the taking of fingerprints is concerned the Police and Criminal Evidence 
Act 1984 gives the police statutory independence from the magistracy by 
making a superintendent the authorising officer. Section 61 of the Act, while 
stating the general rule that a person’s fingerprints may not be taken without 
the appropriate consent, permits a superintendent to authorise the taking of 
them without consent if the person is detained at a police station and charged 
with, or informed that he may be prosecuted for, a recordable offence, if, but 
only if, there are reasonable grounds for suspecting the person’s involvement 
in a criminal offence, and for believing that his fingerprints will confirm or 
disprove his involvement. Those are in fact fairly restrictive conditions given 
that fingerprints will only rarely prove or disprove the person’s involvement in 
crime 11 . The police will, however, continue to require fingerprints as a matter 
of routine for record purposes and the fact that s.61(2) requires that consent to 
the taking of a person’s fingerprints must be in writing will not prove to be a 
significant hurdle nor will it ensure that the ‘consent’ is an informed consent. 
The signature is likely to be as routine as the taking of the fingerprints. 



11. See Baldwin and McConville: Courts, Prosecutions and Convictions, Oxford 1981, p,108 
where it is suggested that fingerprints play little part in the investigative process. 
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The issue of search warrants 

The requirement that an independent judicial officer should satisfy himself 
that it is in all the circumstances right to issue a warrant authorising the entry 
to, and search of, premises and the seizure of any articles found which are the 
proceeds or evidence of crime, is the most visible, and for many the most 
important, of the magistrates’ safeguarding roles. But this role has also been 
undermined by police practices, by developments in the law and by 
magistrates themselves who instead of emphasising their independence of the 
police by adopting an inquisitorial approach to police application, passively 
accept almost all that they are told, thus reducing a judicial hurdle to an 
administrative stepping stone. Observation of the issue of search warrants in 
three courts over a period of three months, together with a study of all search 
warrant applications over a six month period, showed that the police supplied 
very little information justifying their suspicion or belief that prohibited 
goods would be found on the particular premises and that magistrates seldom 
asked any questions aimed at establishing the reasonableness of such 
suspicion or belief. The mystique surrounding the informant system, coupled 
with the lay magistrates’ acceptance that the professional police officer knows 
best how to do his job and may be trusted to do it, has led to a standard form of 
information being used which states that ‘information has been received from 
a reliable source’ but which seldom provides any facts pointing to the 
reliability of the information or its source. The fact that no application was 
refused during the observation period and that 97 per cent of magistrates 
interviewed could not recall refusing an application for a search warrant to the 
police, is evidence not that warrants were being issued on insubstantial 
evidence, but that magistrates failed to establish that there was substantial 
evidence and thereby surrendered their independence and in doing so upset 
the balance of interdependence which is at the root of an effective safeguard. 

Other factors tilted the balance in favour of the police. These are (a) the 
growth of common law powers to enter and search premises, and (b) the 
ability of the police to gain access to premises for the purpose of search with 
consent (whether explicit or otherwise) of the suspect or occupier. Seventy- 
four per cent of searches in three provincial police force areas were conducted 
under common law powers or with consent, while only 17 per cent of such 
searches were backed by a magistrates’ warrant. That 44 per cent of searches 
were justified under common law powers to search without a warrant after an 
arrest demonstrates the law’s trust and confidence in the police and the 
lessening of their dependence on the magistracy for the authority to search. 
The fact that 30 per cent of searches were conducted with ‘consent’ further 
increases their independence from the magistracy. This, if true consent, would 
be no bad thing for it would indicate a public trust and confidence in the police 
and render the need for a judicial safeguard unnecessary. However, it appears 
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that it is seldom a true consent but relies upon ignorance of police powers and 
a fear of the consequences of non-cooperation 12 . 

The Police and Criminal Evidence Act 1984 increases the independence of the 
police from the magistracy in relation to search of premises, while increasing 
their dependency upon them in relation to the detention of suspects. Section 
15 of the 1984 Act contains a number of provisions which seek to ensure that 
the warrant requirement is the safeguard it was intended to be. If there is also a 
change of attitude among the magistracy, and there are indications that 
greater prominence will be given to this aspect of their duties during training, 
then the procedure can be an effective safeguard. However, the codification of 
powers to enter premises without a warrant by s. 17 and the increased powers 
to search premises after arrest provided by ss.18 and 32, will provide greater 
opportunity to enter and search premises without a warrant than at present. 
The inclusion (by s.8) of a magisterial power to issue a warrant to search for 
evidence of an offence, as opposed to articles unlawfully possessed, will not 
add greatly to the reliance of the police upon the magistracy since it is confined 
to serious arrestable offences and is concerned with persons not themselves 
involved in such an offence but who innocently possess evidence which is not 
held in confidence 13 . The vast majority of such persons are likely to surrender 
such evidence voluntarily and s.8 makes the issue of a warrant conditional 
upon attempts to obtain the evidence with consent or the frustration of or 
serious prejudice to the purpose of a search by such attempts. The Code of 
Practice governing the conduct of searches of premises requires that consent 
to a search be obtained in writing and requires that the occupier be ‘cautioned’ 
that he need not consent; that anything seized may be used in evidence and 
that the person be informed if he is suspected of an offence. The effectiveness 
of this requirement in increasing the dependency of the police upon the 
magistracy rather than on the consent of the occupier will depend on how well 
informed the public are of the police powers under the 1984 Act. Given the 
kind of people with whom the police habitually deal there is little likelihood 
that they will be any better informed than they are now 14 . 



U The Code oi Practice governing search and seizure under the Police and Criminal Evidence 
Act i%4 requires that when there is no lawful authority to search premises and reliance is placed 
upon consent, that consent must be in writing. The occupier must be ‘cautioned’ that he need not 
consent and that anything seized may be produced in evidence. If that person is suspected of an 
offence he must be told this. This is unlikely to reduce the ability of the police to obtain consent 
13. Schedule 1 of the Police and Criminal Evidence Act 1984 provides a procedure for obtaining 
an order tor the production of evidence of an arrestable offence which is held in confidence and 
the issue os a warrant it the order is not complied with or is inappropriate. However such 
application must be made to a circuit judge. A lack of faith in the magistracy led to alterants 
during the passage ot the Bill to make a circuit judge the issuing authority under s8 as 
recommended by the Royal Commission on Criminal Procedure. 

34. Of 201 entries to search premises during the study, 184 (92 per cent) were in respect of a 
dwe hng house and ol these 70 per cent were council owned dwellings. It is the occupiers of such 
dwellings who iorm the majority ol actual or suspected offenders with whom the police deal 
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Conclusion 

The magistracy have an important, though changing, role to play in the pre- 
trial criminal process for not only are the other parts of the process dependent 
upon them for the efficient operation of the system, the public are equally 
dependent upon them to maintain the integrity of the system. As lay 
representatives of the public in a system staffed by professionals they must 
resist the temptation to let the professionals take over. On the other hand the 
role of laymen in such a system must be clearly defined. This means ridding the 
system of historical anachronisms which give to magistrates roles which are 
not viable in a changed system. It is a nonsense to expect laymen to review the 
decision to initiate a prosecution made by professional policemen and, in the 
future, to be confirmed by an independent Crown Prosecutor. The role of the 
lay magistrate in the pre-trial process is to act as an independent and objective 
judge of the facts, and in doing so to act as a check on the possible abuse of 
power by the professionals who, because of the pressures under which they 
operate, may take a different view of the facts. The issue of warrants, to arrest, 
to search premises, to commit persons to prison, in the near future to detain 
persons suspected of having committed a serious arrestable offence, and the 
decision to remand a person in custody or to release him on bail, all call for an 
objective appraisal of the facts and an independence of mind. Without such 
independence, interdependence slips easily into dependence, in this context 
upon the views of the police or prosecutor. Magistrates then cease to be a safe- 
guard, the criminal justice system then appears to be operating efficiently but 
is in truth out of balance and ineffective as a system of justice. 
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6 Police force cautioning: 
policy and practice 

GLORIA LAYCOCK AND ROGER TARLING 

It has long been known that there is considerable discrepancy in the use of 
cautioning between different police forces. Various bodies, including the 
Royal Commission on Criminal Procedure (1981) and the Parliamentary All- 
Party Penal Affairs Group (1981) have commented on this discrepancy and 
there have been calls for the greater use of cautioning. The research reported 
on in this paper 1 was set up in connection with the Home Office Working 
Group on Police Cautioning to describe more fully the reasons for the current 
variations in practice in order to assess the scope for change. 



Some background data 

A formal police caution for notifiable offences 2 generally takes the form of a 
reprimand, at a police station, from a uniformed officer of at least the rank of 
inspector. A record is kept by the police and it is current practice in the case of 
juveniles to cite previous cautions in any subsequent proceedings in a juvenile 
court. 

Information on police use of formal cautioning is published annually in 
Criminal Statistics England and Wales. Some of that information for 1982 is 
summarised in Figure 6:1 and clearly illustrates the main discrepancies which 
exist; the difference in juvenile and adult cautioning rates and the wide 
variation in practice between the 43 police forces. 

Juvenile cautioning rates have not always been as high as shown in Figure 6:1: 
they rose sharply in anticipation, and following the implementation, of the 
Children and Young Persons Act 1969 which w4s interpreted as giving 
encouragement to the police to keep children out of the courts as far as 
possible. Since about 1971 they have levelled off. While much of the initial 
increase was attributable to juveniles being diverted from court appearance, it 
has been shown (Ditchfield, 1976) that a significant part of this increase was 
brought about by many juveniles being cautioned who would otherwise have 
been dealt with informally, an effect frequently described as ‘net widening’. In 
marked contrast, the rate for adults has remained relatively low and stable 
over the last 20 years. 



1. An earlier version of this paper appeared in The Howard Journal of Criminal Justice Volume 
24, Number 2. 

2. Previously labelled indictable, triable either way or serious offences in Criminal Statistics 
England and Wales. The police also have the power to deal with an offender informally, or, in the 
case of traffic offences, to issue a warning. Neither is considered in this chapter. 
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Figure 1 Average, maxima and minima of police force cautioning rates for 
1982. (All 43 police forces, England and Wales.) 
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Source: Criminal Statistics England and Wales 1982 (Home Office 1983) 



Disparities in cautioning rates, though still large, have in fact over the years 
decreased. This is illustrated in Figure 6:2 which shows the range in juvenile 
male cautioning rates over all forces from 1974 to 1983. The average caution- 
ing rate over all forces in any given year is also shown and as can be seen it 
remains reasonably stable at between 44 and 51 per cent. In contrast, the 
differences between force rates have narrowed steadily, although not 
dramatically, during the period. The reduction in the range has been caused 
mainly by an increase in the minimum rate. 



Nonetheless substantial differences in force cautioning rates and differences 
between adult and juvenile cautioning rates continue. Little previous research 
has sought to illumine these variations. Several researchers have considered 
the criteria for cautioning in specific police force areas, for example, Bennett 
(1979), Landau (1981 and 1983), Farrington and Bennett (1982), and Fisher 
and Mawby (1982). And Mott (1983) has recently completed a small 
comparative study of six forces. The organisational arrangements adopted by 
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Figure 2 Juvenile male cautioning rates: average, maxima, minima and 
range. (All 43 police forces, England and Wales.) 
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Source: Data provided by Home Office Statistical Department (except for 1975 where data was 
not available), 

individual forces have been described by Redmond-Pyle and Stevens (1983), 
Miller (1983), and by Mott (1983). Gemmill and Morgan-Giles (1980) have 
also raised the possible connection between cautioning and other police 
procedures, in particular arrest, charge and summons. 

Ditchfield (1976) is the only researcher to have examined cautioning rates for 
different groups of offenders and the differences between force areas 
specifically and in any depth since the changes brought about by the 1969 Act. 
He showed that different crime patterns accounted for a significant propor- 
tion of the actual variation in cautioning rates. He suggested that most of the 
remaining variation was due to differences between forces in prosecution 
policy: ‘given similar offenders who had committed similar offences, forces 
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apparently differed as to whether or not they would be cautioned’ (p.18). 
Ditchfield could not himself make any direct assessment of police policy nor 
did he have available any detailed information about offenders, in particular 
whether they were first offenders or recidivists. 

The study described here was designed to fill these gaps. Each chief constable 
of the 42 police forces in England and Wales and the Commissioner of Police 
of the Metropolis completed a questionnaire as to policy and practice, 
forwarded copies of force standing orders, and any other relevant policy 
documents to the Home Office, and also nine forces were able to provide addi- 
tional data on offenders cautioned. The results of this exercise are described in 
the remainder of this chapter. Variations in expressed policy are first 
described and some effects on practice indicated; secondly some variations in 
procedure and organisational arrangements are described and discussed. In a 
final section the implications of these findings for future actions to reduce 
discrepancies are discussed. 



Police force policy 

Differences between age groups 

Standing orders and other relevant documents show that clear differences in 
policy underlie differences in cautioning rates between age groups. It is the 
policy of almost all forces to prosecute young adults and adults unless there is 
good and sufficient reason not to do so. The major mitigating factor is age - 
offenders over 60 or 65 years (or those described as "elderly’) might be 
considered suitable for a caution provided they are also of previous good 
character (generally taken to mean having no previous or recent cautions or 
convictions) and the offence is trivial. Other adults considered eligible for a 
caution are the mentally ill, those disturbed, for example, by recent bereave- 
ment, or individuals clearly in great need, for example, ‘a mother stealing food 
for a hungry child’. 

On the other hand cautioning of juveniles is encouraged, at least for trivial 
first offenders. Although not all forces listed the criteria applied when 
deciding whether or not to caution, the vast majority reported that the offence 
has to be admitted, has not to be serious, and that the offender has to be 
prepared to accept the caution and the parents to witness it. Also, the evidence 
available should be sufficient to support a prosecution in normal 
circumstances (that is, the conditions set out in Home Office circular 70/78). 
Twenty-eight forces also noted that they consult the complainant although 
they do not feel necessarily bound to take notice if there is objection to a 
proposed caution. 

Differences between forces 

Although the presumption in favour of prosecuting adults was the policy in all 
forces, there were differences which contributed to the observed variation in 
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rates between forces. In the Metropolitan Police little discretion is allowed. 
Force policy is that ‘where there is clear evidence of other than a very trifling 
offence, use of the caution is not justified and the only consideration should be 
whether to prosecute or not’. The cautioning rate for the Metropolitan Police 
for all adult offenders was nil (since this research was undertaken the 
Metropolitan Police has revised its cautioning policy). The stated policy of 
most other forces was to allow cautions to be given in the special, mitigating 
circumstances outlined in the preceding section and their cautioning rates 
reflect this greater permissiveness. The range of cautioning rates for young 
adult and adult males is relatively small (see Figure 6:1). With the exception of 
three forces the cautioning rate for these two groups was less than 10 per cent. 

For no force was a distinction made in stated policy between adult males and 
females (despite the fact that Figure 6: 1 shows a wide difference in practice). It 
would appear, therefore, that policy is fairly strictly adhered to in all forces for 
male offenders, but is interpreted very differently for females in some forces. 
Much of the difference in cautioning rates for females is attributable to the fact 
that in some forces shoplifting (which accounts for a large proportion of 
female offences) is cautioned whilst in others it is not. 

The policy documents offer other pointers to the reasons for variation in the 
cautioning of juveniles. First there was a noticeable difference in the implied 
approach to cautioning. Many forces stressed flexibility in decision-making 
thus leaving the decision to caution relatively open. For example ‘precise 
criteria are not laid down to indicate the type of offender and offence as the 
philosophy is to consider the circumstances of each individual juvenile’ 
(Metropolitan Police) and ‘it should be clearly understood that the decision to 
caution an offender will be made on the individual merit of the case, and will 
not become a routine response to offences committed by any group or class of 
offender’ (Merseyside Police). These forces both show relatively low juvenile 
cautioning rates. This policy approach can be contrasted with the approach of 
forces with high cautioning rates where policy documents express a clear 
presumption in favour of cautioning ‘unless . . For instance, Devon and 
Cornwall policy is expressed as follows: ‘generally a first offender will be 
cautioned unless the offence is particularly serious or particular local feeling 
has been aroused’ and Essex police policy runs: ‘when a juvenile commits an 
offence which is not serious and this is the first occasion he has come to notice, 
he will be dealt with by way of an official caution unless the background 
circumstances indicate that care proceedings should be taken’. Both forces 
show relatively high cautioning rates. 

Despite these differences in implied approach, the policy in all forces is to 
encourage cautions for juvenile first offenders. It follows therefore that the 
proportion of offenders who are first offenders will affect cautioning rates. 
However, the expressed policy on awarding second cautions varies. Eight 
forces were more explicit in permitting second cautions and amongst this 
group were the forces with the highest cautioning rates. 
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The cautioning of first or second offenders 

In order to test the effect of these factors some forces were asked to provide 
more detailed breakdowns of their juvenile cautioning statistics. Unfor- 
tunately many forces do not collate their data in such a way as to make the 
necessary detailed breakdown available. But seven were able to provide the 
data in the form requested. Information was also available from research 
studies carried out in two further forces. The forces concerned are listed in a 
footnote to Table 6: 1 below. 

The data gathered showed that the proportion of all offenders who were first 
offenders in any given force was related to actual cautioning rates. 



Table 6:1 Proportion of juveniles cautioned and proportion of first 

offenders and recidivists cautioned in selected police forces 







Proportion 


Proportion 




Police force 


Proportion 


of offenders 


of first 


Proportion 




of offenders 


who were 


offenders 


of recidivists 




cautioned 


first 


cautioned 


cautioned 




per cent 


offenders 


per cent 


per cent 






per cent 








A 


B 


C 


D 


Norfolk 


67.5 


68.2 


84.2 


31.7 


Suffolk 


62.5 


76.4 


73.0 


28.3 


Nottinghamshire 


60.1 


46.2 


94.1 


31.0 


Essex 


59.7 


60.3 


88.6 


15.9 


Hampshire 


56.3 


61.9 


81.3 


15.7 


Greater Manchester 


48.3 


56.0 


77.4 


11.2 


Merseyside 


46.6 


52.8 


69.9 


20.5 


Cheshire 


45.0 


54.2 


69.0 


16.6 


Metropolitan Police 


37.3 


47.1 


70.9 


7.5 



Notes (i) The proportion of offenders cautioned is not the same as the cautioning rate presented 
in Criminal Statistics-, it differs in several respects. First the data above includes all 
juveniles prosecuted even if the case was dismissed or the offender acquitted whereas 
the cautioning rate includes only those found guiity at the court. Second the offences 
included differ to some extent both in themselves and possibly in the way they were 
counted. 

(ii) Suffolk, Essex, Merseyside, Cheshire and the Metropolitan Police provided data on all 
juveniles dealt with for indictable offences in 1982; Nottinghamshire for a similar 
group dealt with in three months in 1983 and Greater Manchester for the first two 
months of 1984, The Hampshire data are for 1980 and were obtained from Giller and 
Covington’s current research project (from a personal communication). Norfolk data 
were obtained from Miller (1983). 

As column C (Table 6: 1) shows, more than two-thirds of first offenders were 
cautioned in all nine forces. But the proportion of all offenders who were first 
offenders varied markedly across force areas from a high 68 per cent and 
76 per cent in Norfolk and Suffolk to a low 47 per cent in the Metropolitan 
Police (column B). The variation in actual cautioning rates (column A) shows 
that these tended to be high in forces with a high proportion of first offenders 
and low where first offenders accounted for a smaller proportion of all 
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offenders (column B); (although there are some anomalies - such as the 
Nottinghamshire rate - which will become clearer when ‘second cautioning’ is 
considered below). 

This research did not investigate why the proportion of first offenders should 
differ so markedly by area but there are many possible and obvious reasons 
including demographic factors, the level of crime and criminality, the propor- 
tion of crime that is minor and police practice. Some of these will be subsumed 
under the variable type of crime’ which Ditchfield (1976) has already shown 
to be influential. The point of the analysis from the perspective of this study is 
to show that variations in actual cautioning rates, though affected by, are not 
totally dependent on, variations in cautioning policy. 

1 he data gathered were further examined to see the effects of variation in the 
cautioning of second offenders on cautioning rates. Column D (Table 6:1) 
shows quite wide variations ranging from 8 per cent (Metropolitan Police) to 
32 per cent (Norfolk) in the proportion of recidivists who were given a 
caution. These variations are roughly in line with stated policy. Suffolk for 
instance, with 28.3 per cent of recidivists cautioned has standing orders which 
read pi oceedings will normally be taken if the juvenile has been formally 
cautioned on TWO separate occasions or has made a court appearance for a 
similar offence . Merseyside (recidivist cautioning rate 20.5 per cent) formally 
states that a second caution may be considered provided the offender has not 
recently (within three years for a caution or five for a conviction) been dealt 
with for a similar offence. 



Comparison of columns A and D shows, as expected, that forces with low 
cautioning rates tend to be those who caution low proportions of second and 
further offences. It can be seen that Nottinghamshire, for instance, which had 
a surprisingly large proportion of all offenders cautioned (60. 1 per cent 
column A) bearing in mind its low proportion of offenders who were first 
offenders (46.2 per cent column B) might achieve this high cautioning rate 
because of the high proportions of second offenders cautioned within that 
force (column D). 

The cautioning of groups of offenders 

One other variation in stated policy which can affect cautioning rates must be 
dealt with before turning to the effects of less formally stated practices: policy 
for dealing with groups of offenders. 

Whilst the overwhelming majority of forces adopt the policy of treating each 
individual case separately a few respond to all offenders in a group uniformly 
and in line with the worsf individual. Thus in the case of Cleveland ‘those 
offences not thought suitable for a caution are . . . where a juvenile is con- 
cerned with an adult in the commission of a crime or antisocial offence’ 
Bearing in mind that an adult could be as young as 17 this could have an effect 
on the cautioning rate. The policy can be contrasted with the line taken in 
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Essex for example (which is more typical): ‘where a number of juveniles are 
concerned in the commission of an offence the adjudication in respect of each 
of them may well differ’. Whilst this quotation refers to other juveniles rather 
than adults the principle of the acceptability of different treatment for 
individuals within a group is an important one. 



Procedure and organisational arrangements 

In order to achieve a particular objective, policy not only has to be formulated 
and communicated but the necessary arrangements and procedures need to be 
made and any impediments removed. It has often been suggested that the 
initial procedure adopted by the police once a suspect has been apprehended 
influences his chances of eventually being cautioned. Some possibly relevant 
organisational arrangements were examined to assess their effects on force 
cautioning rates. 

Summons or charge 

If an offender is arrested and charged then the case will probably go to court. 
The decision to charge a suspect can be taken at a relatively low level usually 
by the sergeant at the police station. On the other hand if the suspect is not 
immediately charged but is reported to higher authority to consider 
appropriate action then the opportunities for cautioning are increased: first 
because the initial decision is deferred and all subsequent decisions (summons, 
cautioning, no further action, etc.) have to be ratified at relatively senior levels 
(for example, superintendent) and, second, because once a person has been 
reported it may be more economical of police time and manpower to caution 
him than to summons and prosecute him. It has hence been suggested that 
‘charging’ forces have not kept open an easy option to caution and that this 
contributes to the low cautioning rates of some forces. 

This assertion, if true, would have obvious relevance for any strategy to reduce 
discrepancies. It has, however, never been directly tested; data on the propor- 
tion of offenders summoned are not published. They were made available for 
this study (for all police forces in England and Wales) by the Statistical 
Department of the Home Office and also by police forces directly. Results 
from the analysis indicate that the possible relationship between the use of 
summonses and of cautions may have been overstated, at least for juveniles. 
While the correlation between summons rates and cautioning rates for adults 
was about 0.4 (p < 0.0 1) suggesting a possible connection between the two, the 
correlation for juveniles was about 0.3 and not statistically significant. 
(Furthermore, the correlation for juveniles dropped to about 0.2 when two 
forces with extremely low summons rates were omitted). Also, the vast 
majority of juveniles taken to court arrive there by means of a summons in 
most forces. Although the corresponding figures for adults are lower, there 
remains a substantial number of adults arriving at court from most forces for 
whom a cautioning option was presumably kept open. 
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How far summons/charge and cautioning procedures are causally connected 
is in any case difficult to establish and the little research that has been 
conducted shows that the link is not straightforward. Gemmill and Morgan- 
Giles (1980) found that in Bootle, a division of Merseyside Police, 21 per cent 
of juveniles initially charged went on to be given a formal caution - the charges 
being dropped after further enquiries. These data shed doubt on the 
suggestion that forces which prefer to charge offenders necessarily close down 
their options to caution. 

Administrative arrangements 

Administrative arrangements vary somewhat between forces, but in the case 
of juveniles all but two forces operate through a juvenile bureau (or similar 
organisation), juvenile liaison officers, or other specifically assigned staff who 
are located at division, sub-division, or force headquarters. However, there 
did not appear to be any connection between the organisational arrangements 
adopted and force cautioning rates. 

Nor was there a relationship between cautioning rates and whether or not the 
police consult outside agencies. Before deciding whether to caution juveniles, 
consultation is both common and extensive under normal circumstances (the 
exception being where offenders qualify for an early or ‘instant’ caution as 
discussed below). On the other hand, it is not common practice for the police 
to consult other agencies when deciding whether or not to caution adults, 
although it may happen on rare occasions, and again there was clearly no 
relationship between the presence or otherwise of consultation arrangements 
and cautioning rates. 

Special early cautioning schemes 

One recent innovation which has been adopted or experimented within a 
number of forces is the special early cautioning schemes, often known as 
‘instant’ cautioning. Their common feature is that the caution may be given 
within a short period, in most cases a matter of hours of the offender being 
apprehended. The purpose of such schemes is to reduce the delay in deciding 
whether to caution, and to avoid many of the time-consuming administrative 
procedures that would otherwise be necessary (cf. Mott 1983; Frankenburg 
and Tarling 1983). Prolonged anxiety for the offender associated with waiting 
for a decision is also reduced. The decision process is also speeded up by the 
delegation of authority to caution to a lower level than usual and by a clear 
statement of the criteria to be applied. 

Typically the groups now eligible for an early caution are the elderly, those 
suffering from mental stress, and the young apprehended for the first time for 
very minor offences. An early caution is given to the elderly because 
prosecution is not felt to be in the public interest and, following the caution, 
the offender may be referred to the appropriate social or medical services or 
relatives may be alerted to the problem. Generally, for juveniles, outside 
agencies are not consulted before the decision is taken but merely notified 
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after the event. Although some commentators regret the exclusion of 
probation officers and social workers from the decision-making process, in 
fact many of these schemes have been drawn up in consultation, and with the 
agreement of such officials. Furthermore, Mott’s (1983) research has shown 
that for most minor first offenders the social agencies have no prior 
information on the child to contribute to the decision. At the time of this 
survey early, immediate or instant cautioning schemes (the name varies 
though the procedure is much the same) had been introduced or were under 
active consideration in 14 forces and more recently this number has grown. 

Early cautioning schemes have not been in operation long enough to gauge 
their effect on force cautioning rates. However, they are unlikely to increase 
overall cautioning rates dramatically or to reduce disparities between forces as 
the procedure is reserved for very minor or specific cases which, invariably, 
would have resulted in a caution anyway. Nevertheless, they will have some 
impact for particular groups. For example, since the introduction of early 
cautioning in Hampshire, the percentage of elderly offenders cautioned for 
shoplifting has risen from 68 per cent to 85 per cent. 

Discussion 

This chapter has presented some fresh data on the question of what underlies 
differences in cautioning rates. The differential treatment of juveniles and 
adults is obviously due to policy considerations. The Children and Young 
Persons Act 1969 and the Home Office’s guide to Part 1 of the Act encouraged 
police forces to consider the welfare of the child and to keep him out of the 
court as far as possible. These views are clearly reflected in force standing 
orders; when considering the welfare of the child virtually all forces routinely 
consult other social agencies, except for first time trivial offenders who qualify 
for an early caution. 

In contrast there is a general presumption in favour of prosecuting adults, 
although there is an increasing tendency to make special arrangements for the 
elderly. In addition, some forces have adopted a more lenient approach to 
young adult and adult female offenders, especially shoplifters. It is with 
respect to female offenders that the greatest discrepancies and lack of 
uniformity in practice seem to occur. Without some special effort from the 
centre similar to that made in the past for juveniles, it is unlikely that the use of 
cautioning for young adults or male offenders, or for women in some forces 
will increase. 

Not all variation between force practices in cautioning is due to policy. Two 
predominant factors explaining the observed differences between force 
cautioning rates for juveniles is the type of crime (Ditchfield, 1976) and the 
proportion of first offenders in the areas concerned, which varies considerably 
from force to force. Given such wide variation it is not surprising that 
cautioning rates differ so markedly. This factor clearly puts a limit on the 
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extent to which differences in force cautioning of juveniles can be reduced. 
Such differences have been narrowing in recent years but are unlikely ever to 
disappear completely. Nevertheless the detailed examination of policy docu- 
ments suggests that some forces could increase the use of cautioning of 
juveniles, especially by increasing the use of second cautions. Policy regarding 
groups of offenders could also be clarified and standardised. 

It will always be unrealistic to expect all forces to have the same cautioning 
rates, but each force could be encouraged to evaluate its own practice to see 
whether force policy is being implemented effectively and whether it should be 
amended or more precisely defined. Such evaluation depends on the careful 
collation of statistics. In most forces at present policy is monitored only 
through internal meetings or conferences and the only information available 
is from routine statistics showing the number of offenders cautioned or 
prosecuted by age and offence. The situation is changing. Some forces do, or 
are intending to, collate more detailed information about the circumstances of 
the offence and the previous record of the offender. The results of such 
exercises have enabled these forces to assess more accurately the occasions on 
which cautions are given and to provide further guidance to officers where 
necessary. Such assessments may help to reduce variations in force cautioning 
practice but, given variations in the type of crime and in proportions of all 
offenders who are first offenders or recidivists some variation must inevitably 
remain. 
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7 The prosecution process 

ANDREW SANDERS 



In this chapter I will relate the pattern of police prosecutions in England and 
Wales to the way in which prosecutions are organised. A second, and related, 
aim is to examine the interdependence of police, prosecutors, and court 
processes. Prosecutions will be shown to occupy a definite structural position 
in the criminal justice system. This has important implications for reform: 
altering the powers of prosecutors or individual prosecution arrangements 
will have little effect if other crucial components of the criminal justice system 
remain unaltered. I hope, therefore, to establish some general propositions 
about prosecutions in England and Wales which will remain valid even after 
the introduction of major changes in the prosecution system. 

The research on which this discussion is based took place between 1980 and 
1983 and was financed largely by the Economic and Social Research Council 
(formerly SSRC) 1 . Three police forces were selected. They were picked for 
their different prosecution procedures, charge:summons ratios, and prose- 
cution-.caution ratios. One was a large metropolitan county force (URBAN), 
one a small rural force (RURAL), and the other policed both rural areas and a 
city (RURBAL). In URBAN and RURBAL salaried prosecuting solicitors handled 
all cases, whereas in RURAL there were none. With the police’s full cooperation 
200 adult non-motoring cases were collected from two divisions or sub- 
divisions in each force, making a total sample of 1,200 cases. As I was 
interested in all post arrest/report decisions, the sample should ideally have 
been constructed from all cases where there were charge decisions (to charge 
or to refuse charge) and summons decisions. However, refused charges could 
not be collected, so the sample comprised charged cases and cases in which 
there was a decision whether or not to summons. Access to the prosecution 
files and to the officers and prosecuting solicitors involved in decision-making 
made it possible to probe their criteria for prosecution decisions. 

This chapter will examine these criteria principally in relation to adult non- 
motoring cases, although the same principles apply in juvenile and motoring 
cases. I shall then go on to discuss how prosecutors exercise their discretion, 
and the types of control that police and prosecutors exercise over each other. 



1. The grant of £15,109 (ref. E/00/23/0050/ 1) was supplemented by a grant of £750 from the 
Nuffield Foundation. I would like to thank these bodies for this generous financial assistance, and 
the police forces and Prosecuting Solicitors’ Departments which cooperated with me. Of the 
many colleagues who helped me in this research, I am particularly grateful to Ian Scott and 
George Cole for their support in its early stages. 
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Finally I shall examine some of the consequences for court processes. First of 
all, however, the legal and organisational framework surrounding prose- 
cution decisions needs to be outlined. 



The legal framework 

Before 1829 neither local nor central government accepted responsibility for 
day to day law enforcement. Suspects were generally prosecuted, if at all, by 
the victim, but prosecutions could be initiated by anyone. Then came the new 
local police forces. Police powers of arrest, search, and interrogation were 
originally hardly greater than those of the citizen, and no special prosecution 
powers were provided. So as victims gradually came to expect the police to 
initiate and conduct prosecutions, the police did so on the same basis as 
private citizens. 

Extra arrest powers have been provided to the police to facilitate their role in 
prosecutions but the private prosecution is still the concept underlying the 
police prosecution. Hence the police, like citizens, have no duty to prosecute 
any particular case. Unlike in civil law countries, like West Germany, the 
police need not prosecute every case and no one has the authority to tell the 
police not to prosecute a particular case. In fact under the doctrine of 
‘constabulary independence’ every police constable has an original, not 
delegated, prosecution power. In principle the police are answerable for their 
prosecution decisions and policies, if at all, to the courts alone. Otherwise, 
police officers have total discretion as to whether or not to prosecute 2 . There 
are a small number of offences for which prosecutions are controlled by the 
Attorney-General and Director of Public Prosecutions but this need not 
concern us here. 

Police accountability to the courts was affirmed in R v Commissioner of the 
Metropolis Ex Parte Blackburn 3 . In this case the policy of the Metropolitan 
Police not to prosecute gaming clubs who breached the Gaming and Lotteries 
Act 1963 was challenged. Lord Denning said that the courts could, in 
principle, countermand general policy decisions by the police to not prosecute 
whole classes of offence; but in practice neither in this nor in any other cases 
have police policies been successfully challenged in the courts. This account- 
ability principle does not apply to decisions to prosecute (or not to prosecute) 
individual cases at all 4 . 

The practically unlimited discretion possessed by police in prosecutions was 
confirmed by the Attorney-General in guidance to the police, when he quoted 
Lord Shawcross with approval as follows: 



2. For extended discussions see Marshall (1965) and Jefferson and Grimshaw (1984). 

3. 2 WLR 893 (1968). 

4. R v Chief Constable of Devon and Cornwall Constabulary ex parte CEGB ( 198 1 ). 3 All ER 826. 
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‘It has never been the rule in this country - I hope it never will be - that 
suspected criminal offences must automatically be the subject of 
prosecution. Indeed the very first Regulations under which the Director of 
Public Prosecutions worked provided that he should . . . prosecute 
“wherever it appears that the offence or the circumstances of its commis- 
sion is or are of such a character that a prosecution in respect thereof is 
required in the public interest”. That is still the dominant consideration.’ 5 

The police’s right to refuse to prosecute provides the main reason why the 
citizen’s right to initiate private prosecutions has been defended so vigorously. 
Even now, non-police prosecutions are a significant minority of all 
prosecutions, although the number of genuine private prosecutions is rather 
small 6 . The important consequences for this discussion are the enormous 
variations produced across the country that Laycock and farling discuss in 
Chapter 6. 

There are other variations too. Some forces (for instance the Metropolitan 
Police) leave shoplifting prosecutions to the stores, while in some other forces 
(for example the West Midlands) ‘simple drunkenness’ is not prosecuted if the 
offender is willing and able to attend a ‘wet shelter’ 7 . 

The legal framework, then, is as follows. The police effectively have total 
discretion whether or not to prosecute, as do private and non-police 
prosecutors. This discretion also extends to the manner in which prosecutions 
are initiated and handled thereafter. Most are initiated either by way of 
summons or by arrest without warrant followed by charge and then bail or 
custody pending the suspect’s appearance in court. Prosecutions for most 
offences - theft, assault, criminal damage and so forth - can be brought in 
either way. It is not surprising to see that, again, there is considerable 
discrepancy between police forces. In 1981 11.9 per cent of non-summary 
adult police prosecutions were by way of summons, but the percentage varied 
from 63.8 per cent in Dyfed to 0.3 per cent in Cleveland 8 . The legal 
consequences of each are identical, but we shall see that the consequences for 
prosecution patterns are not. 

Following the decision to prosecute, the police may literally prosecute the case 
themselves, they may use private solicitors instructed on a case by case basis, 
or they may hand the case over to a salaried prosecuting solicitor working 
exclusively for that police force. The latter now predominate and will form the 



5. See Attorney-General: Criteria for prosecution (Home Office Circular 26/1983). 

6. See Lidstone et al. (1980). 

7. Other variations are noted by Brogden (1982), Chapters. 

8 Unpublished Home Office statistics. 
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basis of the Crown Prosecution Service soon to be introduced 9 . Until then the 
police may choose which cases to give prosecutors. They also decide at what 
stage in the development of a case (prior to its first appearance in court) the 
piosecutor should be involved — and this will remain true of most cases even 
when Crown Prosecutors are introduced, although the latter will have 
additional powers to, for instance, drop those cases. 



Police discretion: structure 

In adult non-motoring cases suspects are generally dealt with in four ways, as 
shown in Figure 7:1. Cases dealt with in boxes 2, 3 and 4 are all classified for 
the purposes of the criminal statistics as ‘detected’. 



Figure 7:1 Prosecution decisions: the main choices 




Table 7:1 illustrates the variation between police forces in this research. The 
overall caution rate (3.5 per cent) corresponds roughly with the national 
caution rate in adult non-motoring cases. There are no national figures on ‘no 
crime’ and ‘no further action’ rates, but in Gemmill and Morgan-Giles’ 
samples some 12-15 per cent of adult non-motoring suspects apprehended by 
the police fall into these categories 10 . In juvenile cases much higher 
percentages are not prosecuted. 



9. Under the Prosecution of Offences Act 1985. This is based, with modifications, on the White 
Paper: An Independent Prosecution Service for England and Wales (1983), and the Royal 
-ommission on Criminal Procedure’s recommendations. See its Reoort 119811 

10. R Gemmill and R Morgan-Giles, 1981, Table 3.7. 
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Table 7:1 Prosecutions and non-prosecutions * 





U) 

No crime/ 
suspect not 
responsible 


(2) 

Caution 


(3) 

Detected, but 
no further 
action 


(4) 

Prosecution 


TOTAL 


RURAL 


15 


25 


3 


357 


400 


URBAN 


4 


11 


2 


383 


400 


RURBAL 


18 


9 


4 


369 


400 


Total 


37 


45 


9 


1,109 


1,200 



*Since refused charges were not collected column (1) could give a misleading impression of non- 
prosecutions, although the caution rate is not affected by this. 



Clearly, the decision whether or not to prosecute is rarely a foregone 
conclusion. But neither this, nor the great variation in caution rates, should 
distract our attention from the primary prosecution pattern. This is, for 
adults, a prosecution rate, at its most variable, of 75-85 per cent, with most 
police forces clustering near the higher figure 11 . There is then, in all forces, a 
propensity to prosecute. 

This observation might seem unremarkable: of course most suspected 
offenders are prosecuted. But there is no ‘of course’ about it. Motoring 
offences are habitually cautioned, informally and formally. 

Admittedly these offences are often trivial, although not necessarily more so 
than drunkenness and prostitution, which the police readily prosecute. Nor 
are the majority of offences dealt with by non-police agencies like the Factory 
Inspectorate and Inland Revenue more trivial than those with which the police 
deal. Yet those bodies’ prosecution patterns form a mirror-image of those of 
the police: they have a propensity to not prosecute. Instead, a variety of 
administrative sanctions are used, perceptively described by one report as a 
system of ‘extended cautioning’ 12 . And in many other countries the police are 
not expected habitually to prosecute 13 . 

The police propensity to prosecute therefore needs to be explained, rather 
than taken for granted. Explanation has two components: why? and how? The 
former could not be systematically probed in the research reported here 
although the next section will shed some light upon it. But we can consider 
‘how’ in some detail. 



11. Ibid. 

12. Law Commission: Strict liability and the Enforcement of Factories Act (1970). For a de tailed 
comparison of police and non-police prosecutions, see Sanders (1985b). 

13. See Leigh and Hall- Williams (1982). 
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The organisational framework in which adult CID decisions are taken varies, 
as Figure 7 :2 shows in a simplifed form. Other police forces probably structure 
their decision-making in other ways, but these three forces are similar in their 
essentials and doubtless this is true of all forces. The underlying principles, at 
least as far as summons procedures are concerned, are also present in juvenile 
and motoring cases. 

Summons cases 

The report for summons usually involves the officer in charge (usually a detec- 
tive constable) presenting a full written file to his detective sergeant, who 
would then recommend a decision and pass the file (if it is satisfactory) to the 
detective inspector (DI). The I^I can decide to prosecute. If however he does 
not wish to prosecute he has to refer the case to his superior (DCI) - who also 
has the power to prosecute but not to refrain from prosecuting. This is usually 
the prerogative of the detective superintendent (D.Supt.) 14 . Thus the decision 
to prosecute is generally taken at a relatively low level while the decision to not 
prosecute is taken at a relatively high level. To not prosecute requires at least 
three senior officers to agree, while to prosecute requires the unilateral 
decision of only one (and any one) of those three officers. So police summons 
procedures create a propensity to prosecute. In 14 of 120 positive summons 
decisions (over 10 per cent) the three senior officers failed to agree. Twelve of 
these were in RURAL out of that force’s 74 summonses (16 per cent). In a 
further six cases the officer in charge’s recommendation was overruled, 
although there were another eight cases where the reverse occurred. But the 
basic principle is ‘when in doubt, prosecute’: 

(WN194) (rural) The suspect, aged 48, was a shop cleaner. She admitted 
stealing £4, but had denied stealing money that had gone missing earlier. 
Cautions were recommended by the officer in the case, his sergeant, and the 
DI on the grounds of her clean record, lack of education, and absence of 
evidence that she was responsible for the earlier thefts. The DCI however, 
thought that she ‘was persistently stealing from her employer ... I cannot 
see any mitigation.’ She was summonsed 15 . 

These procedures are designed to minimise corruption. Accusations of the 
kind of behaviour that led to the dismissal of Stanley Parr, Chief Constable of 
Lancashire, who in the 1970s interfered in the prosecution of a friend’s son, 
are feared. Thus the police centralise decisions to not prosecute but they have 
no similar concerns with regard to positive prosecution decisions, despite 
frequent criticism that they prosecute too readily. The police argue that it is 



14. In many forces inspectors may decide to administer an ‘instant caution’. Where this is 
contemplated there may be no written file. However these are only the more obvious cases for 
caution - usually juveniles and old age pensioners. See the discussion in the Home Office 
Consultative Document on cautioning (1985b) and Home Office Circular 14/1985. 

15. Minor details in these cases have been changed in order to preserve their anonymity. 
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for the court, not the police, to decide upon guilt and innocence. Indeed, the 
Prosecuting Solicitors’ Society has critically observed that senior officers fre- 
quently endorse a prosecution file ‘let the court decide’ or something similar, 
instead of deciding whether there is a positive reason to prosecute 16 . In forty- 
two of the 119 prosecuted summons cases there was no particular reason for 
prosecuting that could be discerned. Some officers ‘rubber stamped’ prose- 
cutions without thought, while others were simply cautious: 

(WS131) (RURAL) The suspect was aged 36, unemployed, and with a 
criminal record. He admitted taking £3 1 from his electricity meter but said 
he intended only to borrow the money. The DI recommended a caution on 
four grounds. First, ‘he is a pathetic individual’. Second, he is already on 
probation, has a good probation report, and is therefore unlikely to be 
punished again. Third, he is already making restitution to the Electricity 
Board. Finally he would have a strong defence of no dishonesty. The DCI 
said that ‘the court should hear the facts’ and he was summonsed. 

Under the Home Office’s guidelines on cautioning both WN194 and WS131 
could justifiably have been cautioned. Had the organisational structure given 
junior officers the same freedom to caution as to prosecute, they would have 
been. 

Charge cases 

Arrest and charge is a quick and simple procedure. Following arrest and 
interrogation a suspect must be charged or released within a matter of hours. 
Although release can be conditional on the suspect returning to the police 
station after further inquiries, or be subject to being reported to summons, the 
arresting officer’s desire to avoid these complications encourage him to 
prepare a case meriting an instant charge. Most adult non-motoring 
prosecutions are indeed by charge, usually made on the day of arrest. Charged 
cases are inevitably less fully prepared than summons cases. The officer in 
charge simply gives the charge sergeant (usually the station sergeant) an oral 
report and the latter decides whether or not to accept the charge. To refuse is 
rare: 2-4 per cent of all officially apprehended adult suspects in Gemmill and 
Morgan-Giles’s samples 17 . Refusal can be on any grounds, but is usually 
because there is no prima facie case. 

Although the charge sergeant has the same formal powers to refuse charges as 
to accept them, in practice the charge process also embodies a propensity to 
prosecute. First, charge sergeants (uniformed officers) do not see CID work as 
their business, so accepting a CID charge is often a mere formality. Chatterton 
reports how detective constables often brought prisoners to the charge office 
with charge sheets half filled in. If the charge sergeant did raise questions 



16. Prosecuting Solicitors’ Society (1979). 

17. Gemmill and Morgan-Giles op cit Table 3.7. 
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about the evidence he was usually mollified by the assurance of a guilty plea or 
a confession 18 . 

Secondly even charge sergeants who wish to screen cases effectively find it 
impossible. Nearly all evidence on which they base their evaluation is 
presented orally by the officer (s) asking for the prosecution to take place. As 
the Prosecuting Solicitors’ Society has said: ‘The view of the charge sergeant 
. . . must therefore be gained from what he is told by the investigating officer. 
As an independent check this must be almost without value’ 19 . Here is an 
example: 

(EDI 15) (RURBAL) P, a 39-year-old with no criminal record, shoplifted 
goods worth £9. She confessed, saying she took them to cheer up her 
daughter following the death of her other daughter. Following her arrest 
and charge the DI asked whether the defendant had medical problems and 
whether the circumstances had been explained to the charge sergeant. The 
arresting officer replied that, unknown to the charge sergeant, P did have 
medical problems. Although most of the police officers involved felt that P 
should not have been charged, they did not feel the process should be 
stopped on the grounds of sympathy. But the case was in fact dropped. 

Thus, information which could lead to caution or no futher action on grounds 
of too little evidence can be easily concealed from the decision maker - either 
deliberately, accidentally, or because it was simply not known at that early 
stage of the case. Hence 23 (out of 989) charge cases were positively identified 
as cases that would not have been prosecuted had they been reported for 
summons. There was an unknown number of others which would, or could, 
have not been prosecuted. They are unknown precisely because the arresting 
officer did not need to discover or to disclose the relevant information to the 
charge sergeant. 

Thirdly, a charge sergeant will occasionally refuse a charge because the case is 
clearly cautionable. This however does not end the case - it simply re-allocates 
that case to the summons channel where it runs the gauntlet described earlier. 
Cautionable cases submitted for charge, then, need the agreement of four 
officers if there is to be no prosecution. 



Summary 

The question ‘how do most adult non-motoring cases come to be prosecuted?’ 
can now be answered. The police structure their decision-making to this end. 
This is the inevitable result. We have seen that there is nothing in the law to 
require this. It is therefore their choice. 



18. See Chatterton (1975) and his paper in King (ed.) (S976). 

19. Prosecuting Solicitors’ Society, op cit para 3.3. 
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Consider the organisational framework of decision-making in non-police 
agencies - which prosecute as rarely as the police caution. In the Factory 
Inspectorate, for instance, a Factory Inspector (the equivalent of the officer in 
charge) who takes official cognisance of an offence can do one of four things. 
He can take no action or informal action (an unofficial caution), or issue an 
enforcement notice (extended caution). All these actions may be taken with- 
out authorisation from his superiors. Only if he wishes to take the fourth 
course of action, to prosecute the offender, need he prepare a report for his 
Principal Inspector. 

Thus while any one police officer (from Inspector level upwards) can 
authorise a summons, but more than one have to agree if there is not to be a 
summons, in the Factory Inspectorate any one inspector can decide to not 
summons, but two must agree if there is to be a summons. Disagreements in 
the Factory Inspectorate lead to no prosecution, while in the police force they 
do lead to prosecution. The divergent prosecution patterns of the two types of 
agency are therefore inevitable and far outweigh the differences between 
particular police forces or between particular non-police agencies 20 . 



Police discretion: criteria for prosecution 

Since the police are under no obligation to prosecute what criteria should they 
use in exercising their discretion? As part of the movement towards a Crown 
Prosecution Service operating consistent criteria, the Attorney-General 
issued Criteria for Prosecution in 1983. They are intended to guide both police 
officers in their initial prosecution decisions and prosecutors in later stages 21 . 
The Home Office Guidelines on Cautions broadly endorse their structure. 

Weak cases 

The Guidelines state the first question to be whether there is sufficient 
evidence. This is taken, in normal cases, to be a reasonable prospect of 
conviction (the DPP’s ‘51 per cent rule’) rather than just a prima facie case. 
The aim here is to reduce acquittals as there is a considerable body of evidence 
to suggest that weak cases are a major source of acquittals 22 . The research was 
carried out before these Guidelines were issued. To see whether they are likely 
to have any effect we need to consider why weak cases arise in the first case. 

First there are ‘resource charges’ (Chatterton, op cit). These occur where the 
prosecution is not an end in itself, but a by-product of policing public order 
problems. 



20. For a fuller discussion see Sanders (1985b). 

21. The Guidelines and their probable effects are critically analysed by Sanders (1985a) 

22. See, for instance, McConville and Baldwin (1981), Chapters, and Royal Commission on 
Criminal Procedure (1981a) (paras 6.18 and 6.22). 
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(EC 129) (RURBAL) A group of football supporters were throwing stones at a 
car with rival supporters. The group included the defendant, who denied 
throwing anything. He was arrested and charged with threatening 
behaviour. The defence asked if this could be dropped if the defendant 
agreed to be bound over. The prosecuting solicitor advised the police to 
accept this and they did agree. The prosecuting solicitor described the 
charge as ‘a bit thin . . .just enough evidence . . . being at a football match he 
starts with a disadvantage . . . it’s a classic case of a charge before we’ve had 
a chance to advise’. He considered the case had a less than even chance of 
success. The same prosecuting solicitor in another case (which he lost) in the 
same disturbance said ‘the police in RURBAL don’t take section 5 seriously 
enough’. 

In this kind of case, weakness is inevitable not so much because the police 
don’t take these cases seriously but because they have in mind sorting out their 
public order problems rather than the eventual decision in court. However 
these weak cases do not inevitably fail, for many defendants plead guilty 23 . 
These cases are a special type of ‘policy prosecution’, a term originally coined 
by McCabe and Purves (1972b). There are many other types of policy 
prosecutions. 

(MC121) (URBAN) The suspect (C) reported his car stolen, along with £82. 
When the police found the car with the money missing he admitted that he 
had made the story up: he had hoped to hide the fact that he had spent the 
£82, which he owed to the company for whom he worked part-time. The 
detective sergeant recommended a caution because the company did not 
want to see him prosecuted, because of C’s generally good character, and 
because the police had wasted little time over the incident. But the DI 
decided to prosecute for the theft of the £82 for he deserved to be prosecuted 
for wasting police time. Also the company did not wish to prosecute 
because they did not want it known that they employed people (like C) who 
were claiming social security. The detective sergeant said that the case 
would cause problems, as they would not be able to prove that the money 
belonged to the company, but this deterred neither his superior officers nor 
the prosecuting solicitors. The prosecution would, said the latter, scare 
people like C and the company in future. The defence successfully 
submitted there was no case to answer following legal submissions at the 
trial. 

Many weak cases are simply the product of hasty charges or carelessness. 
Weaknesses are revealed only after the charge is made because of the charge 
sergeant’s limited role: 

(EC075) (RURBAL) The suspect took a taxi with a friend. On arrival at the 
destination he said he had no money, was clearly drunk, and left. He was 



23. This was true of both this project and others. See, for instance, Baldwin and McConville 
(1977). 
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arrested and charged with making off without payment under the Theft Act 
1978. He was held in custody. It later became clear that he had written his 
name, address, and ‘£2.50’ on a card for the taxi driver. The prosecuting 
solicitor wrote to the police: ‘I feel very strongly that this is not a matter we 
should proceed with. We cannot prove the dishonesty element as he gave his 
name and address.’ 

The charge process is inevitably less efficient in screening out weak cases than 
is the summons process (where supervising officers consider written tiles at 
leisure). So police officers wishing to press resource charges will use the charge 
process in order that these weak cases can be prosecuted. This can be equally 
true of policy prosecutions in general. Thus while the fundamental flaws of the 
charge process remain, weak cases will continue to be prosecuted no matter 
what guidelines there may be. Forces that habitually charge, as distinct from 
summons, then, will inevitably prosecute higher numbers of weak cases than 
will other forces. 

Policy prosecutions are prosecutions aimed at operationalising policing 
policies. Prosecution is therefore frequently an adjunct to policing, and 
policing priorities shape prosecution patterns 24 . The source of the police 
propensity to prosecute therefore lies in the police’s law enforcement 
priorities. Non-police agencies have different aims and seek to further them in 
different ways: their prosecution patterns are accordingly different. Clearly it 
is too simplistic entirely to separate different law enforcement functions in 
units within a particular agency: interdependence between policing ‘on the 
ground’ and police prosecution practices is as important as that between the 
police and other agencies. In directing their attention at police prosecution, 
rather than police law enforcement, processes the Attorney-General’s Guide- 
lines ignore the source of our current difficulties. As such they are likely to 
have little impact on the prosecution of weak cases. 

‘The public interest’ 

The Guidelines state that if there is a reasonable prospect of conviction a 
second question must then be asked: whether prosecution would be ‘in the 
public interest’. The relevant factors are: the likely penalty, staleness, youth, 
old age and infirmity, mental illness or stress, whether the victim was a willing 
party in sexual offences, and the attitude of a complainant. The more serious 
the offence, the more overwhelming these factors have to be to justify a 
caution. If, following these considerations, there is doubt about the desir- 
ability of prosecution, the accused’s character, the community’s attitude, and 
the prevalence of the offence are all to be taken into account. If doubt still 
remains ‘the final arbiter must be the court’. 



24. Similar conclusions are reached by Chatterton, op cit and Bittner (1979). The pattern of non- 
prosecutions is shaped in the same way. See Sanders, op cit , page 13. 
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Juvenile cautioning is approached entirely differently, with a pro-caution 
presumption, in the Home Office Guidelines. But the Home Office Guidelines 
on adult cautions also modify the Attorney-General’s harsh approach. The 
‘offender’s previous record and character’ is to be a reason for caution in itself, 
subject (as are all the criteria) to the seriousness of the alleged offence. This is 
just as well, as some police forces already take this factor into account. The 
problem is that some do not, and some do more than others. Table 7:2 shows 
the reasons for not prosecuting in my own research. 



Table 7:2 Reasons for not prosecuting 



Reason 


No crime/ 
suspect not 
responsible 


Detected but 
no further 
action 


Caution 


Total 


Weak case 

(insufficient 

evidence) 


21 


1 


3 


25 


Factors associated 
with victim: that 
undermine the case, 
victim’s wishes etc 


4 


3 


13 


20 


Suspects attitude, 
character and age 


3 


2 


15 


20 


Triviality of 
offence 


4 


2 


10 


16 


Other 


4 


1 


5 


10 


Total 


36 


9 


46 


91 



This is broadly consistent with Steer’s (1970) findings 25 . However, the 
different forces were not consistent with each other (or indeed within 
themselves). For instance, RURAL gave as many cautions because of the 
suspect’s character (seven, excluding those cautioned on the grounds of age) 
as the other two forces put together. Similar offences, and similar offenders, 
are simply dealt with differently. Compare these cases, all involving young 
men with no previous convictions: 

(WN098) (RURAL) G, a 17-year-old shop worker, shoplifted chocolate 
worth 14p. He was cautioned 'because he appeared remorseful and because 
of its low value. 

(MC163) (URBAN) R, a 17-year-old West Indian, was seen taking a 
newspaper (worth 14p) from outside a shop. He was arrested and charged 
with theft. The DI endorsed the file: ‘though a small amount involved this is 
a regular crime in the area and I find PC P’s action commendable in view of 
being off-duty’. He was fined £10. 



25. Note that cautions are sometimes given because of insufficient evidence, in direct 
contradiction to all official rules. 
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(ED050) (rurbal) H and X caused £10 worth of damage to a road sign, 
which X hid under his jacket. They denied intending to damage or steal it. 
They were drunk. The DCI decided that a prosecution was not worth the 
effort, especially as H and X might plead not guilty: ‘I feel like making an 
example of yobbos like this but we will caution . . . it’s the easy way out.’ 

(WN147-150) (RURAL) Four drunken youths were carrying a road sign. 
Three confessed to intending to steal it, but the fourth denied this. He was 
backed up by the other three. All four were prosecuted. The DCI regarded 
all of them as ‘hooligans’. Even if the fourth were acquitted he would have 
been ‘taught a lesson’. All four pleaded guilty and were fined. 

Since cautions are rarely considered appropriate for adult males there is little 
scope for inconsistency. Even so these cases show how disparate different 
forces’, and different individuals’, cautioning policies are. Decision-making 
on female suspects, particularly in shoplifting cases, was even more 
inconsistent. 

Another common type of case involved youths driving friends’ cars without a 
licence. The youths told the police that they had told their friends they had 
licences. This protected their friends but was, if true, technically an offence 
under the Theft Act 1968. None of the three cases of this type in RURBAL were 
prosecuted. RURAL was less sympathetic, prosecuting most of them. 

Guidelines are intended to provide a basis for superior officers’ changing the 
decisions or recommendations of junior officers. The question, as with weak 
cases, is whether junior officers’ desire to prosecute cautionable individuals 
can be effectively restrained. The summons procedure certainly provides that 
opp ortunity , although inconsistency is not thereby removed : WN 147-150 and 
ED050 (above) are both summons cases. But the charge procedure provides 
no such opportunity. The facts that make a case cautionable may be unknown 
or unrevealed to the charge sergeant who, as we have seen, is not easily able to 
inquire into the case or to set the cautioning machinery into motion. EDI 15 
(above) is an excellent example of the charge process allowing the relevant 
information to be obscured. 

Just as it is inevitable that forces with high charge summons ratios have higher 
percentages of weak cases than other forces (and Table 7:3 below supports this 
assertion), so those forces will have higher prosecutiomnon-prosecution 
ratios. It is true that, as Tarling and Laycock point out (in Chapter 6) there is 
only a weak correlation between adult summons and cautioning rates, and 
none in juvenile cases. But Table 7:1 shows that although RURBAL cautions 
fewer cases than either URBAN or RURAL, its overall non-prosecution rate 
(shown in Table 7:4 below) was 8 percent (as against 4 per cent and 1 1 percent 
respectively). In short, in cases that RURAL would have cautioned, RURBAL 
decided to not prosecute in other ways. Significantly, RURBAL’s 
charge:summons ratio was nearly as low as RURAL’s, while urban’s was very 
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high. In discussing the relationship between summons, charge, and 
prosecution rates we need to remember that cautioning is only one way of 
avoiding prosecution. No guidelines intended to alter prosecution rates can 
succeed without attending to other policing matters such as. law enforcement 
and organisational policy. 



The prosecutor 

Crown Court prosecutions are conducted by barristers instructed, as always, 
on a case by case basis. Most police prosecutions in magistrates’ courts are 
now conducted by salaried prosecuting solicitors. Because of the nature of 
police prosecutions (their legal character being that of private prosecutions) 
salaried prosecutors are in a solicitor/client relationship with the police in the 
same way that other solicitors would be. Thus prosecuting solicitors cannot 
stop cases which they think should not be prosecuted. At best they can simply 
refuse to prosecute any such case, leaving it for the police themselves to 
prosecute. The Prosecuting Solicitors’ Society has observed that, although 
rare, this does occasionally happen 26 . 

Police forces use their prosecuting solicitors in different ways. Figure 7:2 
shows that URBAN and RURAL rarely seek advice from prosecutors prior to 
deciding whether to prosecute or indeed after guilty pleas in the magistrates’ 
courts 27 . To do so is, anyway, difficult in charge cases where there is no file on 
which the prosecuting solicitor can advise before charge (and often no full file 
at any time). Thus most forces seek advice only rarely. RURBAL is unusual in 
regularly seeking advice at as early a stage as possible. Combined with its 
lower charge summons ratio this means that a relatively high percentage of its 
cases are advised upon prior to the initial prosecution decision. As to what the 
police may do with this advice the situation is clear: 

‘The solicitor may offer advice but the final decisions on who should be 
prosecuted for what offence rests with the police. This is equally true if any 
question arises whether a prosecution should be withdrawn at any stage.’ 28 

As Weatheritt reported in her empirical study for the Royal Commission on 
Criminal Procedure: 

‘On occasions the police feel unable to follow the advice of prosecuting 
solicitors. It was stressed that these occasions were rare. The most common 
source of disagreement seems to be over sufficiency of evidence . . . there are 
also disputes about the law.’ 29 



26. Prosecuting Solicitors’ Society, op cit. 

21. This discussion is true only of the largest prosecuting solicitors’ area in urban, and at the time 
of the research. Since then advice has become increasingly common in urban. 

28. Royal Commission on Criminal Procedure (1981b), para 143. 

29. Weatheritt (1981), paras 2.39 and 2.40. 
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The practice of different police forces - in asking for advice and acting upon it 
- depends, in part, upon their relationships with their prosecutors: 

‘Because good relationships are essential to the successful functioning of a 
prosecuting solicitors’ department, both the chief constables and the chief 
prosecuting solicitors lay great emphasis in their replies on the avoidance of 
conflict, the importance of compromise and consensus, and the ability of 
the two parties to get on well with each other. If prosecuting solicitors’ 
departments do achieve an independence, it is because the police are willing 
to trust them with it .’ 30 

A ‘no-win’ situation arises: independent decision-making and advice giving is 
only possible if the police habitually use prosecuting solicitors at an early 
stage. Yet this atmosphere of trust only develops if prosecuting solicitors 
provide palatable advice or, at the least, willingly and enthusiastically 
prosecute cases in which their unpalatable advice has been rejected. 

One might think that future prosecutors’ new powers will free them from the 
need to compromise in order to cultivate independence. This is certainly the 
stated aim of the government’s legislation. In future, all cases which the police 
decide to prosecute, apart from minor motoring, will be handled by salaried 
prosecutors (Crown Prosecutors). They will have the power to drop any cases 
they wish 31 . There is, though, reason to believe that prosecutors’ weakness 
rests far more upon their structural position in the criminal justice system than 
upon their formal powers. 

First, prosecutors can only exert limited influence over cautioning if they do 
not see cautioned cases. Any inconsistency stemming from some police forces 
being more caution-minded than official policy dictates will remain. 
Prosecutors cannot achieve consistency with regard to cases that they will 
never see. 

Secondly we have seen that prosecutors may advise on cases before the initial 
prosecution is taken as well as after - but only at the discretion of the police. 
The difference is important. As one prosecuting solicitor put it: ‘Your advice 
has to be given with regard to whether the case is charged or not.’ Edwards 
observes that even the DPP makes this distinction 32 . To stop a case before a 
decision to prosecute has been made is relatively easy. The case is cautioned or 
otherwise not prosecuted. But to stop a case following a decision to prosecute 
is rather more difficult. No evidence is offered in court, and the defendant is 
acquitted, or the case is withdrawn in court, with a similar effect. Thus 
Weatheritt suggests that: 



30. Weatheritt, op cit, para 2.47 

31. In fact this power is subject to a judicial veto in the Crown Court, on cases being droDoed 
(See Sanders, 1985c.) 

32. Edwards, 1984, Chapter 14. 
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‘Once the wheels of prosecution have been set in motion by the police and 
the presumption is in favour of prosecuting, it may be easier for a 
prosecuting solicitor to continue to trial with a case than to seek to drop 
it.’ 33 

Prosecutors prefer to disassociate themselves from a potentially bad case, 
rather than to tangle with the police, become involved in an acrimonious row, 
and (even if they win that particular battle) put themselves in a weak situation 
in the future. It is not worth the effort of fighting, especially as many cases 
succeed despite their evidential shortcomings: 

(ED099) (rurbal) V and W were arrested and charged with burglary. The 
prosecuting solicitor’s ‘advice’ to the police regarding V was: ‘I’m pleased to 
see that DC* mentions in his report that this accused has intimated a guilty 
plea. As the file stands there is not a scrap of evidence against him apart 
from the admissions made by the co-accused’ (who could not be compelled 
to give evidence against V). 

Dropping such cases in court embarrasses the police and amounts to what the 
police regard as unnecessary public criticism. Weeding out weak cases and 
bringing low cautioning forces like Cheshire (1 per cent in adult indictable 
cases) up to the average (3.5 per cent) would currently involve dropping 
thousands of cases, in public, each year in many forces. 

The prospects for the future are difficult to predict with confidence. If Crown 
Prosecutors try to control police prosecutions in this way, they could ruin 
their relationship with the police. This could, ironically, actually reduce their 
prosecution role, for the police may be less inclined to involve them in the 
process at the early stage at which they could influence the prosecution 
pattern. On the other hand, prosecutors who are prepared to flex their muscles 
could thereby persuade the police that to have prosecutors ‘interfering’ at an 
early stage is preferable to them doing so when the case comes to court. This 
could become an interdependent relationship of the greatest delicacy, for it 
cannot be easily legislated for. The charge process, for instance, makes pre- 
prosecution advice very difficult. Thus in relation to one case with which a 
prosecutor had problems (EC073) I asked the prosecuting solicitor: 
‘Shouldn’t the police report (for a summons decision) cases that are difficult 
like this?’ He replied: ‘It’s because they are difficult that they don’t let us see 
them first . . . perhaps that’s too cynical’ This was from RURBAL, where there 
was a high rate of summonsing, pre-prosecution advice, and a co-operative 
relationship. 

The Prosecution of Offences Act does attempt, in a piecemeal way, to deal 
with these problems. For instance, in certain cases the police will have to seek 



33. Weatheritt. op cit, para 2.19. 
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pre-prosecution advice (s.8). This is intended for complex and sensitive cases. 
Also, discontinuance of proceedings by Crown Prosecutors will be possible, in 
some circumstances, without the court appearance that can currently 
embarrass the police (s.23). The difficulty here is that these provisions rely for 
their effectiveness on potential problems being recognised by constables and 
sergeants (in relation to s.8) and Crown Prosecutors (in relation to s.23) at a 
very early stage of the cases in question. 

Prosecutors can only exercise discretion if they have information on which to 
do so. For this they rely upon the police. Yet we have seen that the charge 
process, in particular, leads to much relevant information never being 
revealed or discovered. In EDI 15 (above) the fact that the defendant would 
certainly have been cautioned had all the facts been known originally did not 
stop any officers arguing that prosecution should not be stopped. This was not 
unusual. EDI 15 was remarkable for the fact that it was dropped on these 
grounds - and, perhaps, for the fact that the relevant facts were known to 
senior officers at all. 

Prosecutorial discretion is therefore constrained more by prosecutors’ 
dependence on the police than by limited powers. The stage at which 
prosecutors are involved in cases, and the information they are given, are the 
most important matters. These are, and will continue to be, largely matters for 
the police. The police are, and will continue to be, influenced in these matters 
partly by their own law enforcement concerns and partly by the way the 
prosecutor handles the police and their cases. 

The importance of procedures rather than powers is highlighted by the fact 
that although prosecuting solicitors can refuse to prosecute cases they 
consider are brought improperly (if, for instance, there is no prima facie case) 
they never did so in my research or in Baldwin and McConville’s (1981), 
despite occasional but clear absence of minimal evidential standards. The 
DPP has always had the power to drop any case, but as we have seen he too is 
constrained by his position of dependence upon the police. Similarly Moody 
and Tombs found that prosecutors in Scotland, who have more formal powers 
than English prosecutors will have, had little freedom of action in practice: the 
police set the agenda and so ‘in most cases not to proceed would be out of the 
question’ 34 . One final case illustrates many of these points: 

(MC 119) (URBAN) A and X were involved in a fight. Both were charged with 
wounding. When the full file reached the prosecutor, some three months 
after A had been charged, the officer in charge wrote ‘it may be felt that 
there is insufficient evidence against A in view of the fact that at the time of 
the incident the complainant was suffering from the effect of drink and it is 
only his evidence that indicates that A struck him with the hammer . . .’ . The 
emphasised phrase was underlined by the prosecuting solicitor who wrote 
‘Too true’. He told the police that ‘there is insufficient evidence to justify 

34. Moody and Tombs, 1982, page 58. 
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proceedings’ and it was agreed to offer no evidence against A. This 
interview took place between him and myself: 

AS: ‘Do you think there is a prima facie case here?’ 

PS: ‘Not really , . . well perhaps just about.’ 

AS: ‘What would you have done if the police had not agreed to offer no 
evidence?’ 

PS: ‘Not a lot. I’d have done the committal and expected to lose at the 
Crown Court. The police would have got a lot of egg on their faces.’ 



Prosecutions and court processes 

I have argued that there is a propensity to prosecute in England and Wales 
which is not a product of the law. It is a product of policies and procedures 
about which prosecutors can do little because of their dependence on the 
police. There is however a degree of interdependence because the prosecutor 
has some freedom of manoeuvre once the case is in court. This argument can 
be supported with some data on court results. They also illustrate the relation- 
ship between prosecution practices and court processes. 

Table 7:3 shows that considerably more cases in URBAN than in the other two 
forces were dropped in court. These are cases where no evidence is offered or 
which are withdrawn in court (NEO) 35 . This could be because there are more 
weak cases requiring rejection in URBAN than in other forces, or it could be 
because URBAN prosecutors zealously weed out cases that would go to trial 
elsewhere. There is considerably more evidence of the former explanation 
than the latter. 



Table 7:3 Court results 





(a) 

Not 

prosecuted 


(b) 

No court 
result (eg 
defendant did 
not appear) 


(c) 

Guilty 
(inc mixed 
results) 


(d) 

Not guilty 
(following 
trial) 


(e) 

Not guilty 
(NEO) 


(f) 

Total 


RURAL 

(EC) 


43 (11%) 
42(11%) 


5 (1%) 
8 (2%) 


318 (79%) 
324(81%) 


15 (4%) 
18 (5%) 


19 (5%) 
8 (2%) 


400 


URBAN 

(ED) 


17 (4%) 
20 (5%) 


15 (4%) 

16 (4%) 


308 (77%) 
336 (84%) 


14 (4%) 
6 (2%) 


46(11%) 
22 (6%) 


400 


RURBAL 


31 (8%) 


12 (3%) 


330 (83%) 


12 (3%) 


15 (4%) 


400 


Total 


91 (8%) 


32 (3%) 


956 (79%) 


41 (3%) 


80 (7%) 


1,200 



*ec is the rural and ED the urban division of RURBAL. The figures shown for EC and ed are double 
the actual numbers to provide direct comparison with urban and rural. 



35. In these tables cases are classified as complete acquittals (following trial or neo) if this was 
true of the complete case in the research sample. Some of these cases were, however, part of a 
series of charges in reality. 
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First, Table 7:3 shows that all three forces had similar numbers of acquittals 
following trial (taking magistrates’ courts and the Crown Court together), 

dcm c urban s NEOs are not instead of unsuccessful trials, but in addition to 
them. 



Secondly, NEOs were more often a result of intrinsic weakness in URBAN than 
elsewhere, as Table 7:4 shows. 

Table 7:4 Reasons for neo 





Weak cases 
(insufficient 
evidence) 


Factors 
associated 
with victim 


Plea 

bargaining 


Triviality Suspect’s 
age 


NK 

composite 

reasons 


Total 


RURAL 


6 (32%) 


1 (5%) 


3 (16%) 


1 (5%) 


0 


8 (42%) 


19 


(EC) 


4 (50%) 


2 (25%) 


0 


0 


0 


2 (25%) 


(8) 


URBAN 


15 (33%) 


5(11%) 


9 (20%) 


3 (7%) 


0 


14 (30%) 


46 


(ED) 


12 (54%) 


2 (10%) 


0 


0 


8 (37%) 


0 


(22) 


RURBAL 


8 (53%) 


2 (13%) 


0 


0 


4 (27%) 


1 (7%) 


15 


Total 


29 (37%) 


8 (10%) 


12 (15%) 


4 (5%) 


4 (5%) 


23 (29%) 


80 



Now, both weakness and the associated high acquittal rate in URBAN may be 
associated with, quite simply, its urban character. We might expect urban 
crime to he different from rural crime. To test this we can compare RURAL with 
Hue rural division of RURBAL (EC), and URBAN with the urban division of 
RURBAL (ED) (a city with similar characteristics to urban, though on a smaller 
scale). This does indicate an urban/rural dimension, but not one that 
adequately explains the differences between our police forces (see Tables 7*3 
and 7:4). 

Thirdly, if prosecutors zealously weed out weak cases they would be expected 
to do so as soon as possible. Table 7:5 shows that this was generally true of 
RURBAL (and RURAL where, of course, actual police officers often prosecuted), 
but not true of URBAN. In URBAN, cases were dropped at the last, rather than 
the first, moment. MCI 19 (above) is a typical example, where this was largely 
due to the prosecutors not having the information on which to base NEO 
decisions until a later stage. In other cases, however, prosecutors hung on 
hoping for a guilty plea. This happened in the other forces too, but less often. 

Table 7.5 Number of court hearings for neo cases 



Number of hearings 





1 or 2 


3 


4+ 


Total 


RURAL 


11 


4 


4 


19 


URBAN 


15 


12 


19 


46 


RURBAL 


12 


2 


1 


15 


Total 


38 


18 


24 


80 
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Putting these points together, it seems that forces which habitually arrest and 
charge produce more weak cases than those with higher summons :charge 
ratios, leading to a higher overall acquittal rate in the former forces. 
Unfortunately there is no statistical evidence on this question as research on 
acquittal rates has never analysed summons xharge ratios. 

The vetting process involved in summons procedures weeds out weak cases 
which would often fail in court were they prosecuted. Simply having 
professional lawyers as prosecutors does not ensure that this weeding process 
is carried out even after the prosecutor receives the case. What matters are the 
roles those prosecutors are given by the police. Final confirmation of this is 
given if in Table 7:3, we add column (a) (not prosecuted) to column (e) (NEO) 
in each police force. 

This produces totals of ‘dropped’ cases, before and after the prosecution 
decision, as follows: RURAL 62; URBAN 63; RURBAL 46. In other words, cases 
that are not dropped before prosecution commences tend to be dropped 
afterwards. But not always and not easily: some defendants, such as ED099, 
plead guilty and some defendants will have to suffer numerous court 
appearances. 

In conclusion, it can be seen that although most police forces choose to 
organise their prosecution systems such that there is a propensity to prosecute, 
some do so to a greater degree than others. The consequences for many 
defendants are clearly adverse. In addition this ties up considerable court, 
prosecution, and legal aid resources. It is in everyone’s interests to change this 
prosecution pattern. At present we can only speculate about whether the 
Crown Prosecution Service will manage this. However, the propensity to 
prosecute is a consequence of specific procedures , inseparable from the 
structure of the criminal justice system in police cases, rather than limited 
powers. Consequently the prospects for change in the future are, in this 
writer’s opinion, poor. 
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S The effectiveness of 
committal proceedings as a 
filter in the criminal justice 
system 

PETER JONES, ROGER TARLING AND JULIE VENNARD 

Committal proceedings were originally conceived of as a constitutional safe- 
guard against the citizen being brought to trial on insubstantial evidence. In 
theory at least, committal proceedings also benefit the criminal process by 
providing a judicial screening of evidence, thereby saving valuable court time 
on the trial of such cases. However, the effectiveness of committal proceedings 
as a ‘filter’ within the criminal justice system is currently a topic of much 
debate, particularly as several recent developments in the criminal justice field 
- including the proposed introduction of an independent prosecution service 
and the replacement of the prima facie test with the ‘reasonable prospects of 
conviction’ test - have a significant bearing on this issue. 

Almost all offences tried in the Crown Court are preceded by committal 
proceeding at the magistrates’ court. The primary purpose of these 
proceedings is, according to the Divisional Court, to ensure that no person 
stands trial until a prima facie case has been made against him; that is, until the 
court is satisfied that there is a case for the defence to answer 1 . Thus, in theory 
at least, committal proceedings are intended to act as a filter within the 
criminal justice system, removing those cases in which the prosecution case is 
thought to be unmeritorious or inadequately prepared. Until the 1967 
Criminal Justice Act ‘full’ (often termed ‘old-style’) committal proceedings 
were required in every case, with the examining justice having to consider the 
evidence and any statement by the accused. The 1967 Act introduced a second 
form of committal proceeding, the ‘paper’ committal, whereby a person could 
be committed to the Crown Court for trial by an examining justice without 
consideration of the evidence (though in certain cases the magistrate will 
consider the written statements following a submission that they disclose 
insufficient evidence to put the accused on trial by jury) 2 . Since the Act an 
ever-increasing proportion of committals have been of this latter form, a trend 
which prompted the Royal Commission on Criminal Procedure (1981a) to 
question the continued effectiveness of committal proceedings in preventing 
inadequately prepared and selected cases from reaching the Crown Court. 



1- R v Epping and Harlow JJ, ex parte Massaro [1973] 137 JP 373; [1973] 1 All ER 1011. 

2. Currently full committals are committals under the Magistrates’ Courts Act 1980, s.6(l) and 
paper committals are committals under the Magistrates’ Courts Act 1980, s.6(2). 
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One problem with any assessment of the effectiveness of committal 
proceedings is that it is extremely difficult to define in precise terms what are 
‘weak’ or unmeritorious cases. The effectiveness of committal proceedings in 
filtering out recognisably weak cases from the criminal justice system is often 
simply measured in terms of the final outcome of the case - with acquittal rates 
being the main criterion adopted. However, acquittal rates, as such, are of 
little value as indicators of weakness in a case since they fall into two very dif- 
ferent groups; jury acquittals and acquittals by judge. Only the latter group 
have relevance to the question of whether the evidence justified bringing cases 
to trial in the Crown Court. 

Although acquittals are fully discussed by Sid Butler in Chapter 13, a brief 
summary is given here to set the discussion of committal proceedings in 
context. Acquittals by judge comprise two basic types. First, the judge may 
order an acquittal - the normal course should the prosecution intimate that it 
does not wish to offer any evidence against the defendant on a particular 
charge or charges. Alternatively, the judge may direct the jury to acquit - a 
decision taken after he has heard some or all of the prosecution evidence and 
decided it is insufficient for a decision to be left to the jury. While these types of 
outcome are the best available indicators of weak cases both have their short- 
comings. Directed acquittals may well result in cases which were not 
recognisably weak prior to the trial (see McConville and Baldwin, 1981). 
Similarly, ordered acquittals can result from an acceptance by the judge of 
alternative charges rather than from an inherently weak case. Nevertheless, in 
the absence of detailed knowledge of individual cases ordered and directed 
acquittals remain the best general indicator of instances where the filtering 
system has failed, allowing unmeritorious cases to pass through to the Crown 
Court. Consequently, the definition of weak cases employed in this study 
comprises cases which resulted in ordered and/or directed acquittal(s) on all 
counts. 

The report of the Royal Commission {op cit ), in attempting to assess the 
effectiveness of committal proceedings as a filter for weak cases, noted that in 
1978 some 2,000 of over 84,000 defendants subject to committal proceedings 
had their cases discharged at the committal stage because there was not 
sufficient evidence to put them on trial in the Crown Court. However, the 
report also noted that of those cases which reached the Crown Court in which 
defendants entered a plea of not guilty about 40 per cent resulted in an 
acquittal by judge (ie ordered or directed). Thus, while it is clear that 
magistrates do discharge some defendants during committal proceedings, the 
high proportion of ‘acquittals by judge’ in the Crown Court indicates a very 
limited effectiveness by committal proceedings as a screening procedure. In 
1981, the year for which data in this study were collected. Judicial Statistics, 
produced by the Lord Chancellor’s Department, reveal that acquittal by judge 
comprised 43 per cent of all acquittals (8 per cent of all defendants dealt with 
in the Crown Court). 
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Aims of the study 

In the absence of any large scale or national survey data on committals the 
primary aim of the study was to provide detailed information on committal 
proceedings - the number of defendants discharged, the proportions of full 
and paper committals, the number of each type to reach the Crown Court, the 
final outcome of cases committed via the two routes and the waiting time 
involved in the committal process. 



The study method and sample 

Data were provided by the Home Office Statistical Department on all 
committal proceedings which took place during a one month period (January 
1981) at all magistrates’ courts in England and Wales. The sample included 
information on all cases - those discharged at the committal stage as well as 
those actually committed to the Crown Court - and the data collected 
included the date of the committal hearing, details of the charges, the Crown 
Court to which the case was committed and the date of completion of the case. 

Further information was obtained from magistrates’ courts on the date of first 
appearance at the magistrates’ court, on the type of committal and on which 
party instigated the full committal if this took place. Finally, a third source of 
data was obtained: the Crown Court provided information on the outcome of 
each charge. 

Inevitably, given the various data collection stages of the project, a certain 
amount of information was lost. While both magistrates’ courts and the 
Crown Courts were extremely helpful they were not always able to provide the 
additional information required on each case. 



Type of committal 

During the study period, January 1981, there were 5,553 persons subject to 
committal proceedings at the magistrates’ courts. Information on type of 
committal proceeding was available for most cases and shows that the large 
majority (92.4 per cent) were paper committal proceedings and just 7.6 per 
cent were full committal proceedings (Table 8:1). This latter figure is consider- 
ably larger than that reported in several smaller local studies (though 
comparison with such studies is complicated by the fact that most did not 
include discharged cases in their sample). Bottoms and McClean (1976) found 
that only one of the 356 defendants in their Sheffield sample was dealt with by 
full committal, and evidence presented to the James Committee in 1 975 found 
10 out of 440 cases committed for trial during one year in Teesside were full 
committals. A more comparable figure is presented by Lidstone (1983), who 
found that 8.5 per cent of the 970 committals in a London court during 1982 
were full committals. 
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However, in the same report data for two provincial courts showed full 
committals comprised only O.Sper cent and 4.5 per cent of all committals. The 
suggestion from such results, that courts vary in the proportion of cases 
involving full committals, is supported by the present survey. The figures for 
full committal proceedings varied from over 12 per cent in the Western circuit 
to just 4 per cent in the Midland and Oxford circuit (Table 8:2). 

Table 8:1 Type of committal proceeding 





Number 


Per 






cent 


Full 


394 


7.6 


Paper 


4,758 


92.4 


Total 


5,152 


100 



Missing data n = 401 



Table 8:2 Type of committal proceeding by court circuit 





Crown Court circuit: 












Type of 


MIDLAND 


NORTH 




S.E. 


S.E. 






committal: 

Total 


OXFORD 


EAST 


NORTHERN 


PROVINCE 


LONDON 


WALES 


WESTERN 


full 


4.2 


4.8 


4.8 


5.9 


10.0 


7.0 


12.5 


7.6 
















paper 

92.4 


95.8 


95.2 


95.2 


94.1 


90.0 


93.0 


87.5 


Total number 
5,152 


949 


901 


6 


623 


1,195 


284 


432 


per cent 


100 


100 


100 


100 


100 


100 


100 


100 

















Missing data n = 40 i 



Of the 394 cases in which magistrates considered all the evidence (full 
committals) 48 (12 per cent) were discharged as having no case for the defence 
to answer (Table 8:3). Of the 4,758 paper committal proceedings all but 60 
(1 per cent) were committed to the Crown Court. Of these 60 cases, two thirds 
(40) were discharged because the prosecution withdrew the case and one third 
(20) involved a successful submission by the defence that there was insufficient 
evidence to put the defendant on trial by jury. There were 401 cases in which 
outcome was known (113 discharged, 288 committed) but no information was 
available on type of committal proceeding. 



Table 8:3 Type of committal proceeding and outcome of case 





Type of committal proceeding: 






Full 




Paper 




Outcome: 


n 


% 


n 


% 


Defendant discharged 


48 


12.2 


60 


1.3 


Committed to Crown Court 


346 


87.8 


4,698 


98.7 


Total 


394 


100 


4,758 


100 



Missing data n = 401 
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Who requested full committal proceedings 

Lidstone (op cit) argues that prosecuting solicitors and police officers would 
only request a full committal in cases involving identification of the accused 
by witnesses, a domestic assault or similar case, in which they have reason to 
suspect the witnesses may not come up to proof. He adds that defence 
solicitors will also opt for full committal proceedings in such cases. Less 
commonly full committal proceedings are requested as a means of fully 
appraising the evidence via a rehearsal for the trial. This practice has been 
criticised in several judgments particularly when the aim appears to be that the 
defence can test their cross-examination of prosecution witnesses with a view 
to using the results to their advantage in the Crown Court (see Harris, 1983). A 
further reason suggested in Lidstone is that solicitors use full committal 
proceedings simply to boost their income at the expense of the legal aid fund. 

While the data in this study cannot provide any insight to the reasons why full 
committals were requested they do give an indication of the source of the 
request. Magistrates’ courts were asked to provide, wherever possible, 
information on which party had requested full committal proceedings (Table 
8:4). This information was not always available and consequently the data 
refers to less than half the total number of full committal proceedings (186 of 
the 394 cases). Nevertheless, the results indicate that between one fifth and one 
quarter (22 per cent) of full committal proceedings were requested by the 
prosecution and two thirds (67.8 per cent) by the defence. The remaining one 
tenth (10.2 per cent) arose because the defendant was not legally represented, 
in which case full committal proceedings are automatic. 

Table 8:4 Who requested full committal proceedings 



Number Per 
cent 



Prosecution request 


41 


22.0 


Defence request 


126 


67.8 


Defendant(s) not represented 


19 


10.2 


Total 


186 


100 



Missing data n = 208 



Outcome 

As noted above, of the 5,55 j cases in the sample 5,332 were committed to the 
Crown Court (though full information was not available for 320 of these). 

The overall acquittal rate in the sample was 15.6 per cent. While this is slightly 
lower than the published annual figure of 18.4 per cent (. Judicial Statistics. 
1981) the relative proportions of jury, ordered or directed acquittals are 
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similar 3 . In the sample the figures are 56.7 per cent acquitted by the jury 4 , 22.2 
per cent acquitted by order of the judge and 21.1 per cent acquitted by 
direction of the judge. A detailed breakdown of the outcome of cases reaching 
the Crown Court is shown in Table 8:5. 



Table 8:5 Outcome of case by type of committal proceedings 





Full 


Paper 


Total 




% 


% 


% 


Convicted on all charges 


55.1 


73.2 


72.9 


Mixed outcome - acquitted and convicted 


11.4 


11.5 


11.5 


Acquitted on all charges by jury 


18.5 


8.9 


9.5 


Acquitted on all charges by judge 


15.0 


5.4 


6.1 


Total number 


341 


4,643 


4,984 


per cent 


100 


100 


100 



Missing data n = 348 

Employing the definition of weak cases outlined above (ie only those ending in 
ordered and/or directed acquittals) 309 of the 5,012 cases where outcome was 
known (6.2 per cent) can be identified as ‘weak’. If one accepts that such cases 
provide an indication of the efficiency of the criminal justice system in filtering 
out weak cases then it might be felt that 6 per cent does not represent a very 
bad ‘failure rate’. 

One might expect that full committal proceedings would be relatively effective 
at identifying and weeding out any weak cases. The evidence of fable 8:5 
offers little support for the latter expectation. Acquittals by judge occurred in 
15 per cent of full committal cases, a considerably higher proportion than the 
5.4 per cent of cases involving paper committals. This may be because full 
committal proceedings tend to take place in cases which are more 
problematical than those normally dealt with in paper committal proceedings, 
for instance, where proof of the defendant’s guilt hinges on the reliability of 
identification evidence from prosecution eyewitnesses. 



Time taken 

One of the criticisms levelled at committal proceedings is that they introduce 
an additional delay in the already lengthy waiting times experienced by 
defendants. However, there is no published information on this. The data on 
waiting times published in Judicial Statistics measures only the time which 
elapses between date of committal and final disposal. In 198 1 the average time 
for defendants committed for trial was 15. / weeks. Additional statistics show 

3. As data on plea were not recorded the acquittal rate represents the proportion ot al! defendants 
tried in the Crown Court rather than of those pleading not guilty to one or more charges. 

4. In Judicial Statistics all mixed acquittals - involving a jury acquittal as well as an ordered 
and/or directed acquittal — are coded as a jury acquittal. 1 he same procedure is adopted in this 
study. 
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that 38 per cent of defendants were disposed of in less than 8 weeks, and 73 per 
cent in less than 20 weeks. 

In this study additional information was collected on the time which elapsed 
between first court appearance and committal proceedings. Some knowledge 
of this time is of relevance to the issue of time limits discussed in Chapter 11, 
Table 8:6 shows that the average time taken from first appearance to 
committal hearing was 8.9 weeks and the median 7 weeks 5 . 



Table 8:6 Time between first court appearance and committal proceedings (in 
weeks) 



i 



Time taken 
(weeks): 


Per cent 


Cumulative 
per cent 


Number 


Less than 4 


17.3 


17.3 


831 


4 < 8 


37.2 


54.5 


1,788 


8 < 12 


22.6 


77.1 


1,088 


12 < 16 


11.0 


88.1 


528 


16 < 20 


5.1 


93.1 


243 


20 < 24 


2.3 


95.4 


109 


24 < 32 


2.4 


97.8 


115 


32 <40 


0.9 


98.6 


42 


40 < 48 


0.6 


99.2 


27 


48 and over 


0.8 


100 


38 


Total 


100 


100 


4,809 



Average time 8.9 weeks 
Median time 7 weeks 

Note: Cases discharged by the magistrate are included. Data on 
the time between first court appearance and committal pro- 
ceeding were unavailable for 263 defendants. 



Separate analysis by type of committal reveals that the average time for full 
committal was 15.3 weeks, considerably longer than the average of 8.4 for 
paper committals. The median times for full and paper committals were 
slightly less divergent at 12 and 7 weeks respectively. Adding the two time 
periods together gives a total waiting time that covers the period from first 
court appearance to final disposal. The sample total waiting times for England 
and Wales indicate an average of 23.7 weeks and a median of 20 weeks, though 
these mask considerable variation between the different court circuits. In the 
South East (London) circuit the average total waiting time was 34.7 weeks and 
the median 33 weeks whereas in the North Eastern circuit the average was just 
16,1 weeks and the median 13 weeks. 



5. Since the sample contains a small number of cases which took a very long time the average 
waiting time can be inflated, thus becoming a poor indication of the waiting time experienced by 
the majority. In such situations the median (the time in which exactly half the cases have been 
dealt with) offers a useful statistical alternative. 

92 



Printed image digitised by the University of Southampton Library Digitisation Unit 



THE EFFECTIVENESS OF COMMITTAL PROCEEDINGS AS A FILTER IN THE 

CRIMINAL JUSTICE SYSTEM 

the median 33 weeks whereas in the North Eastern circuit the average was just 
16.1 weeks and the median 13 weeks. 



Conclusions 

Committal proceedings are intended as a mechanism for ensuring that cases 
are dismissed where there is insufficient evidence to put the accused on trial in 
the Crown Court. However, their effectiveness in fulfilling this function is 
increasingly being called into question. The results of this study are inconclu- 
sive though they offer some insight into the impact of committal proceedings 
on the criminal process. 

It could be argued, for example, that full committal proceedings represent an 
effective filter within the Criminal Justice System since 12 per cent of such 
cases resulted in a discharge. As a counterbalance to this, however, is the fact 
that the proportion of cases involving a full committal which resulted in an 
acquittal by judge on all counts was considerably higher than for paper com- 
mittals - 15 per cent and 5 per cent respectively. This might be taken to 
indicate some reluctance by magistrates to dismiss weak cases even when they 
preside over full committal proceedings, though without analyses of the 
evidence on which such cases went forward the figures are only suggestive. 
Flaws in the prosecution case may have emerged in the Crown Court which 
were not apparent at the committal proceedings. Of course, from the perspec- 
tive of the Crown Court such differences may matter very little since full 
committals are relatively rare and, in terms of absolute numbers, the majority 
(253 of the 309) of weak cases arrive via the paper committal route. 

Looked at another way 221 cases were removed at the committal stage while 
309 weak cases got through. Therefore, committal proceedings did prevent 
221 out of 530 (42 per cent) from reaching the Crown Court. 

In terms of waiting times the study shows that committal proceedings, 
especially full committals, add a significant amount to the time taken to 
complete cases - the overall average was nine weeks, the average for full 
committals 15 weeks. However, since the listing of a case at the Crown Court 
can only take place after the prosecution statements are available it is difficult 
to estimate how much (if any) of this time could be saved should committal 
proceedings be discontinued. 
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9 Advance disclosure of the 
prosecution case 

FLOYD FEENEY 

Historically the evidence in both civil and criminal cases was produced at trial 
and not before. During the past half century, however, many have come to 
believe that disclosure in advance of trial reduces surprise, aids fairness, assists 
in producing prompt dispositions and lowers costs. Advance disclosure has 
consequently become quite common in civil matters (Sunderland, 1933). 
Advance disclosure has had a more chequered history, however, in criminal 
cases. 

Fhe fundamental principle of the Anglo-American accusatory system of 
criminal justice is that the prosecution must prove its case and that it must do 
so without compelling testimony from the accused. This principle inhibits the 
kind of mutual disclosure that takes place in civil cases and makes a simple 
transfer of the concepts developed there difficult. Concerns about such 
problems as witness tampering and intimidation are also stronger in criminal 
cases and have contributed to a cautious approach. 

While the concept of disclosure has been slow to develop in criminal cases, as a 
practical matter there has been a considerable amount of disclosure by the 
prosecution in the most serious criminal cases for over a century. This dis- 
closure has come about largely as a by-product of changes in the committal 
proceeding, however, rather than through any explicit intention to provide 
advance disclosure. 

The committal is an ancient procedure, dating at least to the fifteenth century. 
Prior to 1830 the purpose of the proceeding was almost wholly to gather 
evidence against the accused. The accused was generally allowed neither to be 
present at the hearing nor to know what evidence was adduced (Stephen 
1933). F ’ 

With the establishment of professional police forces in the early 1800s, the 
police began to take over the investigatory function previously performed by 
the magistrates and the committal began to become more judicial. The 
Prisoners Counsel Act 1836 permitted defendants for the first time to inspect 
the depositions taken at committal proceedings, while the Indictable Offences 
Act 1848 went even further, requiring witnesses to be examined in the presence 
ol the accused and granting the accused the right to question witnesses, have 
an attorney present and receive a copy of the depositions (Stephen, op cit). 

The theory of these new rights was not to provide information to the defence 
in advance ol trial but to create a check against unwarranted prosecutions. 
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The basic idea was that the accused should not be forced to endure the rigours 
of trial by jury and all the pressures that that entailed unless there had been an 
earlier judicial determination that there was a strong case against him 1 . The 
prosecution was not required to present all its witnesses or evidence, but the 
new method of committal nonetheless provided a great deal of information 
about the prosecution case 2 . The right to cross-examine the prosecution 
witnesses and to receive a copy of the depositions proved particularly helpful 
in this regard. 

Whatever the original theory and practice, by the middle of this century it had 
become clear that one of the major functions served by the committal 
proceeding was to inform the accused about the prosecution case. The extent 
to which this purpose had become the dominant reason for the committal 
proceeding was demonstrated in the Criminal Law Act 1967. This Act 
retained the old-fashioned method of committal in which evidence is 
presented in court and the magistrates determine whether that evidence is 
sufficient to warrant binding the accused over to the Crown Court for trial. 
The Act also, however, created a new form of paper committal in which 
witnesses are not examined orally in court but rather have their written 
statements delivered to the defence. In this new form of committal the 
magistrates are not required to read the statements unless so requested by the 
defence. The fact that over 90 per cent of all committals now use this new 
paper system (see Chapter 8) provides the clearest possible indication that 
disclosure has replaced judicial testing of the evidence as the dominant 
practical purpose of the committal proceeding 3 . Even where the old-fashioned 
form of committal is used, its purpose may be disclosure rather than an 
attempt to have the case against the accused thrown out (see, eg, Lidstone, 
1983, and Napley, 1966). 

Along with the development of advance disclosure as the dominant purpose of 
the committal proceeding, additional rules requiring disclosure of the 
prosecution case have developed in the Crown Court requiring proceeding 
and evidence to be used at trial but not brought forward at the committal 
proceeding (cf. Royal Commission on Criminal Procedure, 1981). These 
developments are, of course, very much in keeping with the course of changes 
that have been taking place in civil cases in the past half century. 

Despite the transformation of the committal proceeding, the development of 
additional disclosure rules for criminal cases in the Crown Court, and the 
major changes that have been made in civil cases, advance disclosure has been 
slow to come to cases handled wholly in the magistrates’ courts. These cases 



1. See, for example, Royal Commission on Criminal Procedure, (1981a), 180-181, and (1981b), 
70; and Halyk (1967/68), 181. 

2. See, for example,/? v Epping and Harlow JJ, ex parte Massaro (1973) 1 QB 433, reaffirmed in/? v 
Grays JJ, ex parte Tetley (1980) 80 Cr App R 1 i. 

3. See Royal Commission on Criminal Procedure, op cit. 
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are particularly important, as they now make up over 80 per cent of all 
indictable cases and over 95 per cent of all cases including motoring cases 
{Criminal Statistics England and Wales, 1983). Until the Magistrates’ Courts 
Act 1957 there was no required disclosure at all for these cases, and this Act 
changed the situation only slightly, requiring a brief statement of facts - 
usually only a sentence or two - in the very minor cases in which guilty pleas 
are invited by post 4 . 

This lack of legally required disclosure has been softened to some extent by 
informal systems in which the prosecution voluntarily - either for reasons of 
fairness or for pragmatic reasons such as possibly inducing a guilty plea - 
chooses to disclose all or part of its case to the defence. More recently, some 
jurisdictions have introduced a pre-trial review procedure - a new form of 
voluntary disclosure in which the prosecution systematically discloses its case 
to the defence in cases listed for contested hearings in the magistrates’ court as 
part of a process of discussion with the defence about the case (see Baldwin, 
1985, Desbruslais, 1982 and Barnatt, 1983). A controversial part of some of 
these pre-trial review schemes is a duty on the part of the defence to 
reciprocate by disclosing some information about the defence case {Law 
Society’s Gazette , 1983). Despite these various informal practices, however, it 
seems clear that advance disclosure is both less frequent and less extensive in 
the magistrates’ courts than in the Crown Court. 

Efforts to extend the principle of advance disclosure to the magistrates’ courts 
on a more systematic basis began at least as early as 1965 when the Law 
Society’s Standing Committee on Criminal Law argued that the person tried 
on indictment in the magistrates’ courts should have the same information 
available as he would if tried by jury (Law Society, 1983). In 1966 Justice, the 
British Section of the International Jurists Association, made similar 
arguments (Justice, 1966), and in 1973 there was an attempt on the floor of 
Parliament to amend the Criminal Justice Act 1973 to require such disclosure. 
This amendment was withdrawn, however, when the Solicitor-General agreed 
to look into the matter. 

The first intensive examination of the issue was that undertaken by the James 
Committee. After reviewing the arguments and the evidence available, the 
Committee concluded in 1975 that advance disclosure should be extended at 
least to the more serious cases in the magistrates’ courts (James Committee, 
1975). In the Committee’s view such an extension would both increase the fair- 
ness of the criminal justice process and would have important efficiency 
benefits. Among other things the Committee suggested that providing 
advance disclosure prior to the mode of trial decision would reduce waiting 
times, the number of elections for trial in the Crown Court and costs. 



4. Magistrates’ Courts Act 1957, ss. 1-2. These provisions have since been re-enacted as 
Magistrates’ Courts Act 1980, s. 12. 
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Two years later Parliament responded with section 48 of the Criminal Law 
Act 1977. This section gave the government the authority to require more 
advance disclosure if it wished to do so. The government had concerns about 
the cost of doing this, however, and immediately announced its intention to 
delay implementation of the Act. This concern about costs arose largely from 
the fact that many police forces did not routinely produce statements of the 
sort used in committal proceedings until there was an election for trial. 
Providing such statements prior to the mode of trial decision, as suggested by 
the James Committee, could be expected to require thousands of additional 
statements. Suggestions that disclosure be provided by the use of brief 
summaries of the evidence instead of statements were viewed sceptically by 
many. The Law Society and others argued that the information provided 
would be too skimpy and too biased to assist the accused. Police forces which 
did not produce summaries were concerned about the cost and feasibility of 
beginning a new procedure. Those forces which did already produce 
summaries for their own internal purposes had reservations as to whether 
these were sufficiently uniform and accurate to be disclosed externally. There 
were also concerns about the effects of disclosure on witnesses and the 
outcome of cases. 

In 1981 the Royal Commission on Criminal Procedure again reviewed the 
issues relating to advance disclosure. Reaching essentially the same 
conclusions as the James Committee, the Commission recommended that 
section 48 be implemented, at least as to cases triable either way. A working 
party convened by the Home Office to consider the problem was unable to 
reach a clear-cut solution, however, and recommended the creation of a pilot 
scheme to help assess the cost and operational effects of introducing 
disclosure. In response two such schemes were begun: one in the Northumbria 
force testing the use of case summaries, and one in East London testing the use 
of written statements. The Northumbria scheme began in November 1982 and 
the East London scheme in August 1983. 

Based on the results then available from the pilot schemes, the Home 
Secretary in May 1984 announced his intention to issue rules implementing 
section 48 within a year. In May 1985 rules of this kind were put into effect. 
These rules require that advance disclosure of the prosecution case be 
provided in all either way cases when so requested by the accused or his 
attorney. The decision as to whether the disclosure is made in the form of 
written statements or by case summaries is left to local discretion for the 
present, but the Home Secretary has announced an intention to mandate one 
system or the other in the near future and stated his inclination to mandate a 
system of disclosure based on statements. 

The new rules obviously represent a major development in the handling of 
criminal cases. They greatly improve the amount and quality of information 
available to defendants for making decisions about either way cases, 
particularly three critical decisions related to how the case will be heard: 
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- whether to elect trial by jury in the Crown Court; 

- whether to plead guilty or contest the issue in the magistrates’ court; 

- how best to conduct the defence in the magistrates’ court. 

The rules fall considerably short of providing either way defendants who elect 
to stay in the magistrates’ courts with the full amount of disclosure provided in 
the Crown Court but are a major step toward placing the two courts on the 
same footing. While section 48 also authorises extending advance disclosure 
to purely summary matters, the rules do not extend disclosure to these cases at 
this time. 

It will no doubt be a considerable time before it will be possible to determine 
whether the James Committee was correct in thinking that disclosure would 
improve fairness and efficiency or to assess fully the impact of the new rules on 
such things as workload and costs. The results from the pilot schemes provide 
some important insights, however, into these and related questions. 



The Newcastle pilot scheme 

The Newcastle pilot scheme began on 1 November 1982 and continued 
through 31 October 1983. Under the scheme legally represented defendants in 
eithei way cases received summaries of the prosecution case upon request. As 
the Newcastle division already produced summaries of the prosecution 
evidence for internal use, it had no need to institute major new procedures for 
producing case summaries. It sought to prevent disclosure of the name and 
address of witnesses, however, by devising a new form which allowed this 
information to be put on the back of the summary. The division also sought to 
improve the thoroughness and accuracy of summaries through a special 
training programme. 

During the scheme the Newcastle division handled over 3,700 either way 
cases. Defendants in 2,600 of these cases were legally represented, and thus 
eligible to request disclosure of the prosecution case. Over 870 of these 
represented defendants did so request. Thus over 30 per cent of those eligible 
and over 20 per cent of all either way defendants sought disclosure. Requests 
increased from fewer than 20 per cent of those eligible in the early months of 
the scheme to 40 per cent in the later months. 

Having planned the scheme carefully at the outset, the Newcastle division 
encountered little difficulty in supplying the summaries requested. Disclosure 
requests were addressed to the divisional prosecutions department and vetted 
by a detective inspector. As experience was gained, the vetting was largely 
delegated to a constable. Whilst the police retained the authority to withhold 
sensitive information, they found no need to do so during the pilot scheme. 
Similarly there were no difficulties with witness tampering or intimidation. 
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In order to determine the effects of the pilot scheme disposals during the 
scheme were compared with those for a four-month period prior to its 
beginning. The most valid comparison was that for the first five months of the 
scheme 5 . This comparison showed that elections for trial in the Crown Court 
decreased from 30 to 25 per cent in either way cases, while guilty pleas in the 
magistrates’ courts increased from 53 to 57 per cent. 

Other analyses confirmed these effects. There was no change in elections for 
trial or guilty pleas for unrepresented defendants (who were not eligible for 
disclosure) whilst elections for represented defendants decreased from 42 to 36 
per cent and guilty pleas increased from 35 to 40 per cent. Either way cases 
from Gateshead, a division of the Northumbria force which was not part of 
the pilot scheme, also showed a sharply different pattern of disposals. 
Elections for trial went up in Gateshead while declining in Newcastle. 

The views of the more active defence solicitors in Newcastle also suggest the 
same conclusion. When asked to describe the effects of the pilot scheme, they 
said that it had not greatly altered disposal patterns but that it had decreased 
the number of elections for trial and increased guilty pleas. 

Taken together these analyses provide a strong indication that the decrease in 
elections for trial and the increase in guilty pleas was caused by the 
introduction of advance disclosure. The pilot scheme also appears to have had 
a beneficial effect on waiting times. Whilst the time to disposal in the 
magistrates’ court was essentially unchanged, the decrease in the number of 
elections for trial resulted in a decline in overall waiting times. 

In order to determine the long-term effects of advance disclosure the more 
active defence solicitors were asked why they requested disclosure in some 
cases and not in others. One group of solicitors said they always requested 
disclosure because it was difficult to evaluate the case purely from what the 
accused said. Other solicitors took a much more focused approach, requesting 
disclosure only for cases in which they were unclear as to whether to elect jury 
trial. 

Both groups of solicitors indicated that the one page summary provided by the 
police was somewhat uneven in quality and that it occasionally overstated the 
prosecution case. The general view, however, was that the summaries were 
well done and very helpful. The solicitors nonetheless indicated that if it were 
possible to have statements instead of summaries, they would prefer 
statements. 



5 Data were collected for the remaining seven months of the experimental scheme. These do not 
appear to be comparable to those for the first five months, however, as the percentage of 
prosecution committals increased during this latter period. 
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Aside from the research and evaluation costs associated with the pilot scheme, 
the principal costs incurred by the Newcastle division were the training at the 
outset of the scheme and the cost of vetting and responding to disclosure 
requests. The cost of vetting and responding to disclosure requests declined as 
the division became more familiar with disclosure and by the end of the 
scheme had dropped to no more than £2 per disclosure. 

As the cost of a guilty plea in the Crown Court is three to four times that of a 
guilty plea in the magistrates’ court, the scheme resulted in considerable 
savings to police, courts, the legal aid fund and other agencies. Police and 
prosecution savings alone — in reduced appearances and case preparation — 
were more than ten times the cost of vetting and responding to disclosure 
requests. 



The Metropolitan Police pilot scheme 

The Metropolitan Police pilot scheme was designed to test the use of witness 
statements as a method for providing advance disclosure. Conducted in H 
District in an East London area served by the Thames Magistrates’ Court, the 
scheme began on 1 August 1983 and continued through 31 July 1984. Under 
the scheme defendants charged with either way offences were given a notice 
indicating that disclosure would be provided upon request. In order not to 
discouiage early guilty pleas notices were not given to defendants whose cases 
were disposed of at first appearance in court. Road traffic offences were also 
excluded because they are administered differently from other cases. To help 
prevent an increase in waiting times as a result of the scheme, the period of 
police bail for either way cases was reduced from 21 to 7 days. Officers were 
also instructed to prepare witness statements in all either way cases going past 
first appearance. In addition to the disclosure to be made upon request prior 
to the mode of trial decision, the pilot scheme provided for automatic 
disclosure to defendants who elected a contested summary hearing in the 
magistrates’ court. 

During the period of the scheme H District handled approximately 3,100 
either way cases. Over 2,000 of these cases proceeded past first appearance and 
were thus eligible for disclosure. Disclosure was requested in 151 cases. Thus 
7 per cent of those eligible for disclosure and 5 per cent of all either way 
defendants sought disclosure. This percentage increased from 4 per cent of 
those eligible in the early months of the scheme to 14 per cent in the final 
month. 

Police stations encountered few difficulties in providing disclosure under the 
scheme. The methods for doing this, however, varied from station to station 
and time to time. Initially two of the three H District stations directed that 
officers prepare statements immediately in all either way cases, whilst the third 
station required preparation only for those cases going past first appearance. 
Initially also the detective chief inspectors reviewed each set of statements 
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prepared so that the statements could be speedily disclosed if requested. 

It soon became apparent, however, that statements were being prepared and 
vetted in many more cases than disclosure was being requested, and detective 
chief inspectors soon began to cut back on the number of reviews undertaken. 
Initially they cut back to reviewing only those cases going past first 
appearance. Later they began to review only those cases in which requests for 
disclosure were received. Gradually also the task of vetting the files was 
delegated - first to the detective inspector and later to other staff. The 
instruction requiring officers to prepare statements immediately was never 
rescinded but gradually the practice changed so that statements were generally 
prepared only when a request for disclosure was received. As in the Newcastle 
scheme the police retained the authority to withhold sensitive information but 
did not have to use this authority. Similarly, there were no problems of witness 
intimidation or tampering. 

In order to determine the effects of the pilot scheme disposals for two three- 
month periods during the scheme (September-November and January- 
March) were compared with those for the same two periods in the year prior to 
the scheme. This comparison showed that cases in which no evidence was 
offered increased from 3 to 8 per cent during the scheme and guilty pleas from 
57 to 58 per cent. Summary contests declined from 14 to 10 per cent while 
committals for trial declined from 24 to 22 per cent. 

A separate analysis of cases going past first appearance and thus eligible for 
disclosure indicated that virtually all the change in guilty pleas, summary 
contests and committals was in cases going past first appearance. Guilty pleas 
for this group increased from 37 to 41 per cent, while summary contests 
decreased from 24 to 15 per cent and committals from 36 to 34 per cent. The 
increase in cases with no evidence offered, however, occurred both in cases 
disposed at first appearance and in cases going past first appearance. 

As in the Newcastle pilot scheme the views of the defence solicitors tended to 
confirm the statistical findings. When asked about the effects of the pilot 
scheme, the more active solicitors indicated that the scheme had had no great 
effect on either committals or guilty pleas. Most, however, said that it had led 
to some decreases in committals and some increase in guilty pleas. Defence 
solicitors also indicated that in a few instances disclosure had led them to 
contest cases that they would not otherwise have contested. 

As might have been expected from the small number of requests for disclosure 
received during the scheme, the analyses do not indicate any large effect on 
case outcomes. The pilot scheme has probably resulted in some decrease in 
summary contests and possibly slight changes in committals and guilty pleas. 
It is less clear whether the pilot scheme is responsible for the increase in cases 
with no evidence offered. In the early months of the scheme detective chief 
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inspectors reported a number of instances in which the additional vetting 
created by the pilot scheme had resulted in a withdrawal of charges. The 
number of such instances reported, however, was too small to account for the 
increase shown in the analysis. 

Waiting times in the magistrates’ court increased slightly during the pilot 
scheme (from 57 to 64 days for committals and 33 to 35 days for other cases). 
Because of the much greater time required for final disposal in the Crown 
Court no reliable information is available concerning changes in Crown Court 
waiting times. 

As in the Newcastle scheme defence solicitors were asked why they requested 
disclosure in some cases and not in others. The solicitors with the most active 
practices in the Thames Magistrates’ Court indicated that they generally 
requested disclosure in cases in which they were uncertain about the 
desirability of electing for a jury trial. A number said that because there was 
already a great deal of informal disclosure at the Thames Magistrates’ Court 
there was generally no need to request formal disclosure in cases in which the 
defendant was planning to plead guilty in the magistrates’ court. Solicitors 
with active criminal law practices spread over many different courts said that 
they had heard of the scheme but that they requested disclosure only 
occasionally. Solicitors on the duty solicitor rota but who rarely appeared in 
the Thames Magistrates’ Court also said that they knew of the scheme but that 
they had never used it. 

The principal costs incurred in the scheme were those involved in taking 
statements that would not otherwise have been taken and in typing photo- 
copying, vetting and transmitting these statements. These costs varied 
considerably from station to station and time to time. 

It is particularly difficult to estimate the extent to which statements would 
have been required in the request cases in the absence of the pilot scheme. It 
seems likely, however, that statements would have been required in at least 
60 per cent of the cases going past first appearance, as 36 per cent of these 
cases in the pre-scheme period ended in committal and 24 per cent ended in a 
summary contest. 



Based on an average of 8 pages per case the cost of preparing, typing and 
vetting statements can be estimated at more than £70 per case. Two thirds of 
this cost is incurred in entering the particulars in the officer’s notebook in the 
first instance, however, and is a cost whether statements are prepared or not. 
The incremental cost of preparing statements is therefore approximately £25 
per case. As statements are already prepared for other reasons in 60 per cent or 
more of the disclosure cases, the incremental cost of disclosure can be 
estimated at approximately £15 per disclosure. 
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The principal savings from the pilot scheme come from the decrease in 
summary contests. As each such contest which becomes a guilty plea saves at 
least £100 on average, this decrease results in considerable savings to the 
police, the prosecution, the courts and the legal aid fund. These savings may 
amount to more than £70 per disclosure. 



Analysis of experimental results 

The first argument advanced by the James Committee for providing advance 
disclosure of the prosecution case to either way defendants was that it would 
improve the fairness of the system. It was not possible to measure this directly 
in the two pilot schemes as there is no easy way to measure fairness. Defence 
solicitors in both areas, however, were asked whether they believed that the 
new procedure had had any effect on fairness in the cases they handled. They 
were unanimous in saying that the new procedure had improved fairness. The 
most common comment was that disclosure had provided assistance in under- 
standing the case, but a few also indicated that disclosure had led them to 
contest some cases where they would not otherwise have done so. Police and 
prosecuting solicitors also tended to feel that fairness had been improved, but 
raised questions as to why, if the procedure did improve fairness, disclosure 
was not requested more frequently than it was. 

The second argument advanced by the James Committee tor providing 
advance disclosure was that it would increase guilty pleas, decrease elections 
for trial and improve waiting times. Whilst the two schemes vary somewhat in 
their results, both appear to have brought about increased guilty pleas and 
decreased elections for trial figures. These effects were stronger in the 
Newcastle scheme where advance disclosure was requested more frequently 
than it was in East London. Whilst less clear, there is also some evidence that 
advance disclosure reduced the number of contested hearings in the 
magistrates’ courts and encouraged early analysis of the evidence available for 
the prosecution. 

There does not appear to have been any strong effect on the waiting time 
between charge and disposal in the magistrates courts. The decreased number 
of elections for trial, however, means that some cases that formerly went to the 
Crown Court are now disposed of in the magistrates’ courts, thus leading to a 
decline in the average overall waiting time. No problems of witness 
intimidation or other improper use of information disclosed were reported 
during the pilot schemes. 

One of the most important conclusions from the pilot schemes is that it 
appears feasible for the prosecution to provide advance disclosure either by 
summaries of the case or by witness statements without great administrative 
difficulty. Such disclosure is probably easiest when provided by case summary 
by a force that already produces case summaries. The experience in the 
Metropolitan Police with the use of witness statements, however, suggests that 
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this method of providing disclosure is also administratively feasible. Careful 
advance planning obviously also greatly assists in reducing the amount of 
administrative difficulty whatever the method for providing disclosure. 

The pilot schemes also suggest that advance disclosure may lower the overall 
cost of processing criminal cases. The out-of-pocket cost of providing 
disclosure by summary was £2 per disclosure and that by witness statements 
£15 per disclosure, and in both schemes disclosure costs tended to decrease as 
the police became more familiar with the procedure. In both schemes these 
out-of-pocket costs appear to have been more than offset by the savings 
generated by disclosure. As the cost of proceedings in the Crown Court far 
exceeds that in the magistrates’ courts, the decreased number of Crown Court 
cases brought about by disclosure produces major savings in police, 
prosecution, court and legal aid costs. Taken together these savings exceed the 
out-of-pocket costs of providing disclosure. Taken by themselves police and 
prosecution savings alone also appear to exceed the out-of-pocket costs of 
providing disclosure. Somewhat similar savings are also produced when cases 
that would have been contested summary trials result in guilty pleas instead. 

Both the cost and the method of providing disclosure is likely to be affected by 
other developments such as the creation ol an independent prosecution 
service and tape-recording. If the creation of an independent prosecution 
service results in the preparation of a full file of witness statements in each case 
or in more cases, disclosure by witness statements will obviously become 
easier and cheaper. Similarly, as statements relating to interrogation of the 
defendant now make up a substantial part of statements that are disclosed, 
tape-recording can also be expected to affect the method and cost of 
disclosure. 

Costs, sayings, police workload, and effects such as increased guilty pleas and 
decreased elections for trial, all appear to increase as the number of 
disclosures requested increase. It is difficult to project the rate of request from 
the two pilot schemes, however, because their experience was so different. The 
rate of request in East London was only 5 per cent of the either way cases while 
that in Newcastle was 25 per cent. In both schemes the rate clearly increased as 
the defence solicitors became more familiar with the procedure. 

As interviews with defence solicitors in East London suggest, lack of 
familiarity with advance disclosure was a factor in the lower rate of requests 
and as the issuance of national rules will help to make the procedure better 
known it seems probable that the rate of request under the national rules will 
be closer to that in Newcastle than that in East London. 

It is not clear what effect the new disclosure rules will have on pre-trial review 
schemes in the magistrates’ courts. The rules themselves take a neutral stance 
and are not intended to discourage either the use or further development of 
pre-trial review schemes. They are highly likely, however, to have some effect. 
104 



Printed image digitised by the University of Southampton Library Digitisation Unit 



ADVANCE DISCLOSURE OF THE PROSECUTION CASE 

One of the principal motivations for many defence solicitors to participate in 
such schemes has been the disclosure they received from the prosecution in 
either way cases. As the defence will be entitled to advance disclosure without 
participating in the pre-trial review scheme, it is likely that the defence will feel 
less inclined to participate in pre-trial review. Pre-trial review schemes also 
serve other functions, however, and it seems likely that such reviews will 
continue although perhaps on a reduced scale. Among other things they 
provide the parties with an opportunity to discuss the case, a purpose that is 
often useful to both sides. 



Summary 

The new rules constitute an important new chapter in the development of 
disclosure in criminal cases. Many questions remain, however, and it seems 
likely that there are still chapters to come. Some of these questions concern 
relatively short-term issues. Will the police choose to implement the new 
system through the use of case summaries or by providing witness statements? 
Will national implementation prove to be as easy as the pilot schemes? How 
will disclosure be affected by developments such as tape-recording and the 
independent prosecution service? When the time comes to issue more 
permanent rules will the government follow through on its announced 
preference for the use of witness statements? 

There are also longer range and more basic questions. How do defence 
solicitors and barristers actually use the information that they receive from 
disclosure? To what extent is such information used for case preparation or to 
spot holes in the prosecution case and to what extent is it used to force the 
accused to be more realistic with himself as to what he has done and with his 
attorney as to what his realistic chances are in a contest? Should advance 
disclosure be extended to purely summary cases? If so, should this extension 
be to all summary matters or only to those such as assault on a constable, etc, 
which are frequently contested? Should there be a greater amount of defence 
disclosure? Could this be done without impinging on basic rights? Should 
advance disclosure in the magistrates’ court explicitly track that in the Crown 
Court in order to upgrade the quality of justice in the magistrates’ courts and 
produce a more uniform system. Are there new forms of disclosure such as 
inspection of the prosecution file that should be considered? How should 
advance disclosure fit in with such procedural devices as pre-trial review 
schemes? 

These and other questions will not be quickly answered. Major development is 
under way, however, and the system is not likely to return to its former state. 
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1 Remand decisions at 
magistrates’ courts 

PETER JONES 
Introduction 

During the six years 1976-1982 the daily remand population in British prisons 
increased by almost 50 per cent. This dramatic rise was the result of a com- 
bination of two factors - the steadily increasing number of defendants being 
remanded in custody by the courts and the general increase in the length of 
stay of defendants in custody. The Home Office, aware of such trends, has 
responded by looking carefully at measures to improve efficiency and reduce 
delay in the courts. One of the initial problems to be faced is the considerable 
variation that exists between magistrates’ courts in the granting of bail. What 
is not clear however, is whether these variations simply reflect the different 
types of caseload faced by the courts or real differences in magisterial 
decision-making across the country. It is this question which is addressed in 
the study described here. 



Background 

The issue of court remand has been the subject of critical debate for the last 
two decades. In the early 1970s a series of reports and published papers 
suggested that a large number of defendants were being remanded in custody 
unnecessarily (King, 1971; Bottomley, 1970). It was argued that one of the 
reasons for this was that magistrates had insufficient information on the 
defendant other than that supplied by the police. It was no coincidence there- 
fore that the remand decision of the court frequently mirrored the earlier 
remand decision and recommendation of the police. 

An attempt was made in the Criminal Justice Act 1967 to persuade 
magistrates of the need to increase their use of bail and reduce the number of 
remands in custody. In the period immediately after the Act the bail rate did 
rise, though the extent to which this was a direct consequence of the legislation 
is questionable. In their study of the effects of the 1967 Act on court bail 
decisions Simon and Weatheritt conclude that the Act ‘as it stood . . . could 
not be expected greatly to increase the courts’ use of bail through the restric- 
tions it placed on magistrates’ powers to refuse bail. These restrictions were 
such as to have very little practical value. The main contribution of the Act to 
the general rise in the use of bail probably occurred because the discussion and 
passing of this legislation encouraged magistrates to adopt a more liberal 
policy.’ (Simon and Weatheritt, 1974.) 
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However, the introduction of the 1967 Act did little to resolve the controversy 
which continued to surround the issue of court bail. Consequently, in 1971 the 
Home Office announced the setting up of a Working Party on Bail Procedures 
in Magistrates’ Courts. The Report of the Working Party recommended a 
change of attitude in the granting of bail by magistrates but proposed no 
radical changes to the way the bail system actually operated in the magistrates’ 
courts (King, 1981). The subsequent Bail Act 1976, whilst introducing some 
important changes to the bail system - there was now to be a presumption in 
favour of bail - brought about no long term reduction in the proportion of 
defendants remanded in custody. The number of persons received into 
custody fell slightly in 1977 and dropped sharply in 1978, the year in which the 
Bail Act was actually implemented. However, in the following years the 
number of defendants remanded in custody rose steadily, though at different 
rates in different regions (see Morgan, 1984). This rise in custodial remands, 
coupled with the general increase in the average length of stay of defendants in 
custody, had the effect of increasing the daily remand population in prisons by 
almost 50 per cent in six years, from 4,800 in 1976 to 7,200 in 1982. 

The Home Office responded to the rise in the remand population by looking 
carefully at measures to improve efficiency and reduce delay in the courts. One 
of the initial problems to be faced is the considerable variation that exists 
between magistrates’ courts in the granting of bail. What was not clear how- 
ever, is whether these variations simply reflected the different types of case- 
load faced by the courts or real differences in magisterial decision-making 
across the country. 



Design of the study 

The focus of this study is the remand decision made by the court following the 
defendant’s first court appearance. Therefore, the sample in this study 
comprises only those defendants who were not dealt with at their first court 
appearance (ie it includes those who were either committed to the Crown 
Court or had their cases adjourned). This is an important point since it means 
that the sample does not represent either the total number of defendants 
remanded by the police (since many will be dealt with at first court 
appearance) or the total number dealt with by the magistrates’ court. 

The data on which the analysis was based were derived from information 
originally prepared from the 1980 Criminal Statistics by the Home Office 
Statistical Department for developmental work on the Home Office Research . 
and Planning Unit’s Criminal Justice Model. The original data comprised all 
those defendants charged or summonsed on indictable or triable either way 
cases during 1980 - a total of some 533,000 defendants. For the purpose of the 
present study all defendants dealt with at first court appearance were removed 
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